Law chapter  7- Contracts

Basic Requirements of a contract


Contract:  legally enforceable promise or set of promises


Formation of a valid contract requires 4 basic elements:  



1. agreement form by offere and acceptance



2 must be supported by consideration



3. both parties must have capacity to enter contract



4. contract must have a purpose that is legal


court may invalidate contracts that do not have a ‘true meeting of the minds’

Agreement


Offer and acceptance resulting in agreement.  Formalistic in nature

Offer


Manifestation of willingness to enter into a contract


Elective if:  1. person making the offer has intention to  be bound by it



2.  the terms are reasonably definite



3 the offer iscommunicated to the offeree


Intention:  courts evaluate outward expression of intent not secret intentions



Advertising is not considered an offer but an offer to negotiate


Definiteness:   Will form basis of contract if essential terms are not left open


Communication:  Must communicate to the offeree


Termination of an offer:



Operation by law:  time acceptance has elapsed/end of reasonable period



Action of the parties:  revoke an ofere before it is accepted




Counteroffer: new offer by original offeree


Irrevocable offers



Option contract:  hold open some consideration ofr another party



Detrimental reliance: when offeree has changed his positon because of




Reliance on the offer

Acceptance: person receiving offer indicates willingess to enter into agreement


Can be oral, written or implied by conduct


Mode of acceptance: offerer determines mode of acceptance


Mirror image rule:  acceptance is unequivocal.  


Intent to be bound: some point in negotiation even if no contract is made



1. degree to which terms of agreement are spelled out



2.  the circumstances of the parties



3. the partier prior dealing with eachother



4.  the parties behavior subsequent to the execution of agreement

Consideration: the thing of value provided in a contract


Adequacy of consideration: typically court does not consider consideration


Bilateral and Unilateral contracts



Bilateral:  promise given in exchange for another promise



Unilateral:  promise given in exchange for an act


Mutuality of obligation in bilateral contracts:  both or neither parties are obligated


Illusory promise:  confers no benefit on promise and no detriment to promisor


Conditional promises:  enforceable if promiser is bound by conditions beyond 


his or her control



1. conditions precedent:  must be satisfied before performance under 



contract is due



2. Conditions concurrent:  both parties act at the same time



3.  Conditions subsequent: terminates contract if that condition occurs


Requirements and output contracts:



Buyer purchases all of its requirements of a commodity from the seller.



Output contract:  buyer purchases all the output seller produces

Promissory Estoppel


Exception to rule of consideration if 4 requirements are met



1. Promise:  must be a promise.  Statement of future intent is not sufficient



2.  Justifiable reliance:  must cause promise to take action that he or she 



would not have otherwise taken



3.  Forseeability:  action must be reasonably foreseeable by promisor



4.  Injustice:  a promise that has be relied on will cause relieve only if 



failure would cause injustice


Case:  Hoffman v Red owl stores

Capacity:  refers to persons ability to understand nature and effect of an agreement

Legality:  must have a purpose that is legal


Licensing statues:  many states say that if other party does not have a license it is 


not valid


Other Contracts contrary statue



Usury statue:  limit interests rate



Also price fixing, some covenants not to compete


Unconsciounability :  oppressive or fundamentally unfair.  Court can refuse to 


honor the contract.  Think tobacco company and lawyer example



Procedural element




Oppression:  one party has limited or no baraining power




Surprise:  temrs of contract are hidden in dense fomrs



Substantive element  greater the inequality of bargaining power , less 



courts will tolerate unreasonable risk



Releases:  releases owner of facility of liability.  Lately been upheld



Case Example:  Kurashie v Indian dunes

Guineness of Asset


Fraud



Fraud in Factum:  party is permitted to sign one document thinking that it 



is another



Fraud in the inducement::  one party makes a false statement ot persuade 



other party ot agree.  (cubic zirconia instead of diamond) or failure 



to disclose information



Promissary Fraud:  one induces another into contract by making a promise 


they never intend to fulfill


Duress



Voidable if one party was forced to enter due to fear from threats



Undue influence:  if one part has sufficient influence overanother that 



making geniuine assent is impossible


Ambiguity



The party would would be adversely affected can void the contract when



1.  both interpretations are reasonable



2.  parties either both knew or did not know of reasonable interpretations


Mistake of fact:  three factors



1.  the substantiability of the mistake  :  two ship, same name example



2.  whether the risks were allocated : if one party accepts risks than it 



becomes part of the bargain



3. timing  must give prompt notice when mistake is discovered


Mistake of Judgement:  parties make an erroneous assessment of what is 



Bargained for.   Contract is valid.

Statue of frauds:


Certain types of contracts require written communication.  Include:



1.  contract ofr the transder of an interest in real property



2. promise ot pay the debt of another person



3.  an agreement that by is terms cannot performed in a year



4.  prenuptial agreement.


Equal dignities rule if agent acts for principal in writing, authority ofr agent to act 


for principal must be in writing as well. Ex power of attorney

Parol Evidence Rule: oral statements cannot alter written ones


Calryfying ambiguous language:  will look beyond page if wording is ambig.

Changed Circumstance: 


Impossiblity: discharges obligation.


Frustration of Purpose:  kings coronation example.  Performance is possible but 


changed circumstances make the contract useless to both parties



Requires:  1.  parties principal purpose in making contract is frustrated




2.  without that party’s fault




3.  by the occurrence of an event, the nonoccurrence of which was 




the basic assumption on which the contract was made


Contracts with the government and sovereign acts doctrine 



Government cannot be held liable for contracts breached as a result of a 


legislative or executive act.  Law must not be passed deliberately to void 


contract

Contract Modificaiton 



Novation:  a new party is substituted for an old party, new contract written

Discharge of Contract



Most commonly when both parties have fulfilled their obligations



Materiality breached:  one received payment but does not deliver goods



Anticipatory repudation:  one party knows ahead of time the other will 



breach the contract



Impractibility:  performance is possible but impractical



Mutual recission:  both parties agree to terminate contract, a contract itself



Accord and satisfaction:  creditor accepts to settle for less than debt



Satisfaction:  discharge of debt

Duty of good faith and fair dealing



Duty to not do anything that would deprive other part of fair benefits

Third party beneficiaries


 O legal rights unless contract holders intended for him to benefit


Creditor beneficiary  3rd party has the right ot enforce contract if they are 



benificery of a credit owed


Donee beneficiary : if third party is to receive money as a gift he can enforce 


contract only against one party (some states require family connection)

Damages


Discourages breeches of contract. 


Puts plaintiff it would have been in had contract been honored


Three standards of measures :  



1.  expectation



2  reliance



3.  restitution


Types of Damages:



Expectation:  gives plantiff benefit of bargain.  Puts them in cash position 



it would have been in if contract had been fulfilled



Consequential:  comensation for losses that occurred as a foreable result of 


the breech



Uncertainty of damages:  impossible to know what damages may have 



been for say a start up business or royalties




Reliance:  compensate plantiff for any expendidtion it made in reliance on 



a contract



Restitution and Quantam meruit :  restitution looks at what other party 



gained in the transaction..  QM:  when one party receives benefit 



for which it has not paid.



Mitigation of damages:  other party has duty to lessen damages. Non 



breaching party cannot receive damages for what it oculd have 



reasonably avoided



Liquidated damages: clause in the contract that specifies that amount paid 



should one party breech the contract



Penalties:  no multiple recovery.  Punitive is different standard



Court case mcs tv ltc. Vs public interest corp.

Specific performance:


Court can order breaching party to complete contract as promised


Ordered only when  1.  Good are unique



2.  the subject of contract is real property



3. or the amount of loss isuncertain no fair way to calculate damages

Precontractual Liability


United states: offerer can at any time cancel offer before contract is made


Other countries:  except uk, other countries say someone who “breaks of 



negotiation in bad faith is liable for losses caused to the other party”

Mergers and Acquisitions


Merger agreement:agreement ot combine two entities into a single one


Indemnification provisions: limit sellers/buyers to some percentage of total price


Deductable or dollar one approach.


Conflicting duties



Best efforts clause:  bestefforts to consummate transaction



Tortuous interference with contract if:




1.  there is a contract btw plaintiff and another




2.  the defendant has knowledge of that contract




3.  defendant action cause the other party to breach that contract




4. the plaintiff is damaged in some way




5.  defendant inteitonally induces other party to breach contract


Fiduciary outs



Break-up fee:  agreed on payment to suitor if through no fault of the suitor 


the merger is not consummated


j

Penzoil vs texaco

