Chapter 5:  Agency

Formation of an Agency


Formation of an agency can be written or oral.  For some contracts (property) it 
must be written


Agency can also be implied form conduct:



Agency by retification: If the principal approves or accepts the benefits of an otherwise 



unauthorized agent



Agency by estoppel:  Occurs when a person leaned another to believe that 





someone else is his or her agent and is therefore estopped (prevented) from denying it.

Types of Agency Relationships


Employee



Most common form of agency relationship



Employer has the right to control the conduct of the employee



Employee may have the right ot bind employer to contract under theories of authority


Independent contractor



Such as a lawyer working for a client or plumber working for a house builder



The person hiring an independent contractor only bargains for results



Independent contractor may or may not be an agent

Distinguising Between employees and independent contractors


Employers are responsible for the torts of their employees as long as the employee was acting within 

the scope of their employment


Eployers must deduct taxes


Independent contractors are not eligible for 401ks and fringe benefits


There is no bright line test.  However the law looks at 



1.  How much control can the employer execise over details of the work



2.  Is the employed person engaged in distinct occupation from the employer



3.  Is the work performed under direction of employer or by specialist w/o supervision



4.  What degree of skill does the work require



5.  Does the employer provide the worker with tools and a place for work



6.  For how long is the worker employed



7.  Is the worker paid on the basis of time or for the job



8.  Does the worker offer his or her services to the public at large

Fiduciary Duty


In agreeing to work on behalf of the principal the agent becomes a Fiduciary


Duty of Loyalty: An agent has a duty to act soley for the benefit of the principal in all matter connect 

w/ agency undertaking


Duty of Care  includes a duty to avoid careless mistakes, whether through negligence, reclessness or 

intentional misconduct.


Case example:  Gillette communications vs Dannhausen



Mcormink did breach his duties when he formed a new magaxine while currently employed 



Because he was involved in the redesign of the current magazine and he convinced other 



Employees to come work for him while he was on company time


Case Example:  Northeast General corp v Wellington advertising

Agents Ability to Bind the Principal ot the Contracts Entered by the agent


Agent can bind the principal to third parties if hteh agent has actual or apparent authority to do so


Actual Authority



When the principal gives consent for the agent to act for and bind the principal




Expressed authority:  may be given by the principals words or actions




Implied authority: authority to do whatever is reasonable to complete the task her is 



instructed to undertake


Case Example:  Pohl vs united airlines


Apparent Authority



When a third party reasonably believes that the agent has the authority to act for and bind the 


principal


Ratification



Principal can bind themselves to unauthorized acts by affirmation of prior acts



Express Ratificaton:  



Occurs when principal w/ words or behavior manifests an intent to be bound by agents act



Implied ratification



 is when the princ.by silence or failure to repudiate the agents act, acquisieses it


Undisclosed Principal



If the third party does not know the agent is acting for the principal

Liability for Torts of Agents


Doctrine  of respondent superior an agents employer is liable for any injuries or damage to property 

of another agent cause while acting in the scope of his employment


Scope of employment



1. whether the employees act was authorized by the employer



2. the extent to which the employers interest were advanced by the act



3.  whether the employer furnished the instrumentality



4.  whether the employer have reason to know employee would perform the act


Case Riley vs standard oil (kid getting hit by truck(


Liability for torts of employees acting outside of employment



Employe4 will be held liable if employee



1. it intended the employee conduct or its consequences



2.  high rank in the company makes him employer alter ego



3.  action can  be attributed to employers negligence



4.  uses apparent authority ot act or speak on behalf of the employer



5. was aiding in accomplishing the tort by the existence of the agency relationship


Berlington vs Ellert: sexual disc. Case


Torts of independent contractors



Respondent superior:  applies only to action of employees




Cannot avoid responisibility by hiring physicition as ind contractors

Liabilities of the Principal for Violation of Law by agent


Vicarious Liability : company is responsible even if it told employee not ot break the law


Jones v Federated financial reserve corp


The responsible manager



Manager owes employer duties of Loyalty and duty of care



Duty of care: avoid gross neglect



Duty of loyalty:  avoid self dealing or competing with manager

