Specialized federal courts:


Bankrupcy law


Tax courts


Court of international trade

US supreme court


6 of 9 justices must be present


State law only appeal able to supreme court when it concerns Constitution


May here direct appeal from fed dis court if it rules something unconstitutional


Has discretionary review: decides which cases it will here


Writ of Centiori  orders the lower court to certify records


Will not decide cases involving political question- such as Bush v. Gore


Courts will not hear appeal unless there is substantial controversy 


Standing   the party seeking relief is the proper party to advance litigation



Has personal interest in outcome



Will benefit from favorable ruling

State courts:


Constitution creates the judicial branch 


State trial courts:



Lowest level courts of limited jurisdiction: small claim, family, juv, traffic



Second Level:  more fomal, general or unlimited jurisdiction




Cover a broad spectrum of business activities



State Appelate courts:




3 judges who review lower court ruling for errors.  




May affirm, reverse or vacate lower courts ruling



State Supreme court




Number of justices vary from 3 to 9




Resolves appeal for the death sentence.  




Has discretionary jurisdiction

Personal Jurisdiction:


Means court has legal authority over parties to hear lawsuit


May be based on residence or activities of person (inpersonam jurisdiction) or of the property at issue (rem jurisdiction)


Non residents of the state must either 1. conduct some act in that forum or 




2  availed itself to conducting business in the forum

Coice of law  and choice of forum


The state that has the most vested interest will provide law.


Calhoun vs.Yamaha.  Penn decided the compensatory law, puerto rico = punitive

Statutes:


Areas such as public assistance, food and drug, copyrights, labor relations

Regulations:


Printed in CFR- code of federal regulations

Common law-


Law made by rules made by judges


Developed through  stare decisis  “to abide by decided cases”


Persuasive or authoritative decision


Restatements are persuasive rather than authoritative


Subordinate courts must abide by the higher courts ruling


Parallel courts in other districts can use the courts ruling but it is not required

Civil Procedure:


The methods and practices that govern a lawsuit from start to finish

Filing a claim:



1.  complaint :  includes facts, legal reason for remedy and prayer: request for relief



2.  summons: notifies defendant of lawsuit



3.  Answer: may admit or deny defendant allegations.  May have affirmative defense or counter claim 


Pretrial procedure:  



1.  Motion to dismiss:  terminate lawsuit on grounds its inadequate




reasons include:  court lacks jurisdiction, claim not filed properly, failed to 


state a claim for which relief can be granted.



2.  Summary judgement: if no disputed issued of material fact



3.  Pretrial conference:  issues stated at pleadings, amendments to pleadings,  



scedualing of future discover, status of pending motions, scheduale of 



disclosure of witnesses, prospects for settlement  


Trial:



Steps to trial



Selection of jury:  voir dire: each side can challenge jurors during selection process.  


Cannot be removed due to race or gender



Motion for a directed verdict:




If either side has not presented ANY evidence judge can make a ruling w/o 


the use of the jury.  This does not happen often



Jury verdict:




Jury deliberates.  Federal unanimous.  State: not always.  Sometimes 9 of 10


Post trial motions:



Judgement not withstanding the verdict:  Losing side sys repvailing party had no 



evidence.  If there was, judge will deny the motion.



New trial:  judge may order if there was misconduct


Appeal:



Losing party can appeal but appeals are expensive.  Should be considered wisely

Discovery:


Both parties collect evidence to support their claims


Desposition:  written or oral question asked of those involved in the case


Request for production of documents:  medical records, personal files

Attorney client and other privileges:


Court cannot disclose conversation btw attorney and client


The client can wave priveledge if it desires.  Statements said in forum with others not 

involved in the case to not fall under priveledge



1. limitations:  attorney must be practicing and prospective clienct must  be seeking 


legal advice.  Does not protect illegal actions.  Does not protect non law 



conversations.



2. Corporate clients:  protected as long as it is in regard to duties.  Also extends to a 


consultant hired by the company.



3.  Guidelines:  ruels for what companies should do.  See reading pg 104


other priveledges:  doctor/patient ; social worker/psychiatrist/ patient


Attorney work –product doctrine : protect attorney while preparing a case

Class Actions:


For cases where conduct of defendant affected numerous persons:  smoking, asbestos


Can opt out  and not be bound by settlement or decision



Advantage of :  binding present class and future cases





Standardizes payment scheduales





Some claimants who suffered less are excluded





Filing of suits and settlement can occur on the same day


Lately court is tougher on class actions than in the past

Litigation strategies for plaintiffs:


The decision to sue: 



Once dedidiing to sure., filing a claim helps determine which court to use.



More than 90 percent of cases settle out of court



Rule 11 requires motions and complaints be filed in good faith.



Suggest making a “decision tree” which determines action at each point


The decision to settle:



If the cost of the claim is less that nthe value of settling- out of court



Can make the company a target for other like claims


Pretrial preparation:



COnmpany needs to selecte personal who will be contacts for attorneys



These individuals should not handle public relations- conflict in attorn-client status



No distruction of documents, discussion of lawsuit by attorneys



Budeget of monetary and non monetary fees



Decide on the correct court

Litigation strategies for defendants:


Should not let it go unttended.  Consider the cost of trial and settlement.    May file for 
change of venue.  Should use the same stepts as the plantiff

Document Retention:


Many documents are requitred to be kept for certain periods of time.  


Use of search and detroy technique often prevents this


Documents can be misconstrued: those of the decision making process. Think ford 


Corporate Privacy:



A company should destroy confidential records asap.  



Should presever confidentiality of employee records


Necessary elements of a document retention program



Well planned and systematic



No destruction in the face of a potential lawsuit



No selective desitruction

Milbery weiss case:  lawyers are not above the law.  Paid damage of 50m

