Chapter 2: Constitutional Bases for Business Regulation

Judicial Power of Supreme Court

Article III grants power to cases 

· arising under the constitution, laws, of treaties of US

· admiralty and maritime jurisdiction

· in which US is a party

· btw two or more states

· btw citizens of different states

· btw citizens of the same state claiming lands under grants of different states

· btw a state of citizens thereof and foreign states, citizens, or subjects

Also grants Supreme Court appellate jurisdiction

Has original jurisdiction over cases with ambassadors and with states as a party

Judicial review – courts have power to review acts of other two branches

Executive Power
Article II section 1 defines executive powers

Article II section 2 enables president with consent of senate to appoint justices of Supreme Court, also appoint ambassadors and consuls and other officers.

Power as commander-in-chief, power to make treaties with 2/3 of senate 

Article I section 7 grants president power to approve or disapprove acts of congress (veto power) congress can override veto with 2/3 vote

Legislative Power
Article I section 8 congresses has power to 

· regulate commerce

· spend to provide for the common defense and general welfare

· coin money

· establish post offices

· levy and collect taxes

· issue patents and copyrights

· raise and support armies

Supremacy clause and Preemption
Constitution laws and treaties take precedence over state laws and judges of state courts follow federal laws

11th Amendment

Immunizes states from lawsuits in federal court brought by citizens of another state or nation

The Commerce Clause

Article I section 8

Give congress power to regulate commerce, restraint on state action and source of federal power

Protection of Individual Rights

Contracts clause – prohibits state legislature from impairing the obligation of existing contracts

Ex post facto laws – laws that punish actions that were not illegal when performed

Bills of attainder – prohibits federal government from enacting laws to punish specific individuals

The Bill of Rights 

1st – freedom of religion

2nd – right to bear arms

3rd – no soldier quartered

4th – prohibits unreasonable search and seizure

5th – jury requirements, forbids double jeopardy, prohibits forcing a person to be a witness against self, prohibits deprivation of life, liberty, etc, requires just when property taken for public use

6th – speedy trial

7th – right to jury trial

8th – prohibits excessive bails or fines

Freedom of Speech and Press

Clear and present danger doctrine – can’t interfere with wartime

Defamation not allowed

Obscenity – considered obscene

1) appeals to prurient or sordid and perverted interest in sex

2) no serious literary, artistic, or political or scientific merit

3) on the whole offensive to the average person

Academic research, commercial speech (liquor and cigarette ads, gambling)

Due Process
Substantive due process – protection of fundamental rights

· limits on economic regulation

· fundamental rights

· rights to privacy

· limits on punitive damages

Compensation for takings – have to be compensated if property taken for public use

Equal Protection
No Discrimination 

