Chapter 10: Product Liability
Breach of warranty – product fails to meet standards seller represents to the buyer at time of purchase
Express – affirmation made by seller relating to quality

Implied – warranty created by law and guarantees merchantability 

Privity of contract – breach of warranty, injured person must be in contractual relationship

Negligence – macpherson/buick case

To prove injured must show defendant did not use reasonable care in designing or manufacturing product or provide adequate warnings

Strict liability in tort

Allows person injured by an unreasonably dangerous product to recover damages from manufacturers, negligence is not required

Elements of a strict liability 

1) the plaintiff or his or her property was harmed by the product

2) injury caused by defect in product

3) the defect existed at the time it left and has not substantially changed

Easier than negligence and breach of warranty to prove

Defective Product
1) product was defective when it left the hands of manufacturer or seller
2) defect made product unreasonably dangerous

Manufacturing defect – flaw in product that occurs during production

Design defect – occurs when even though the product is manufactured according to specifications, inadequate design or poor choice of materials makes it dangerous 

Failure to warn- must carry adequate warnings of risks involved

Unavoidably unsafe product – social good outweighs risk of harm

Definition of product – tangible vs. intangible, idea vs. item

Who may be liable?
Manufacturers – strictly liable

Wholesalers – strictly liable

Retailers – strictly liable

Sellers or used goods – not liable (strict liability if alterations made)
Market share liability – multiple manufacturers with identical products, court allocate liability based on share of market

Defenses
Assumption of risk

Comparative fault 

Obvious risk

Unforeseeable misuse

Statute of limitations

Government contractor defense

State of the art defense

Preemption defense – meet minimum saftety standards not liable

Legislative of repose
Statue of repose – cuts off right to assert cause of action after a specified period of time

