Florida Civil Procedure—Cases and Holdings
Judiciary’s Control Over Procedure
· Adams v. Wright
· Remedial statutes are substantive.  Remedial statues are designed to correct an existing law, redress an existing grievance, or introduce regulations conducive to the public good.  It is also defined as a statute giving a party a mode ((contrary to substantive, more of a procedural term) of remedy for a wrong, where he had none, or a different one, before.
· The trial judge does not sit as a “seventh juror.” ( An order for a new trial must contain a reference to the record in support of its basis for ordering a new trial; a trial judge’s setting aside a verdict must be supported by the record or by findings reasonably amenable to judicial review.
· VanBibber v. Hartford Accident & Indemnity Insurance Co.
· While Fla.Sup.Ct. may determine public policy in absence of legislative pronouncement, such a policy decision must yield to valid, contrary legislative pronouncement.
· Statute requiring as condition precedent to having third-party interest in liability insurance policy the vesting of that interest by judgment and specifically authorizing insurers to insert contractual provisions prohibiting direct third-party suits (i.e., no COA against an insurance company shall accrue until a judgment against an insured is obtained, and insurance companies may insert nonjoinder provisions in their insurance policies) was a substantive enactment and thus not an unconstitutional invasion of Fla.Sup.Ct.’s exclusive rule-making authority.  The statute is constitutional because it creates a “substantive” right to insert a joinder provision.
· Watson v. First Florida Leasing, Inc.
· Portion of statute which required claimant to file written notice of action against estate in probate court was procedural and unconstitutionally trespassed on Fla.Sup.Ct.’s rule-making authority.
· Temporary rule adopted by Fla.Sup.Ct. from statute, requiring claimant to file notice in probate court of action against an estate, was viable notwithstanding coexisting rule imposing responsibility to report action against estate or personal representative or guardian since rules did not necessarily negate one another.
· Claimant’s failure to file notice of independent action against estate with probate court did not preclude claimant from pursuing claim where personal representative had actual notice of action and same duty to report it as did claimant.
· Knealing v. Puleo
· Provision of mediation statute providing that offer of settlement or demand for judgment may be made at any time after impasse has been declared by mediator is a procedural statute which impermissibly infringes on the Fl.Sup.Ct.’s rule-making authority and is unconstitutional; therefore, offer of judgment and demand for judgment made after unsuccessful mediation must still comply with statutory time requirements.
· Unconstitutional portion of mediation statute, providing that offer of settlement or demand for judgment may be made at any time after impasse has been declared by mediator, could be separated from the statute without adverse effect on its remaining portions.
· Caple v. Tuttle’s Design-Build, Inc.
· Statute permitting mortgagee suing to foreclose its nonresidential mortgage, without the necessity of posting a bond, to obtain prejudgment order directing mortgagor to pay interest does not violate due process; statute adequately protects parties’ due process rights in that (1) mortgagee is required to serve a copy of order to show cause on mortgagor in a prescribed and protective manner, (2) mortgagor has right to appear at show cause hearing prior to any deprivation and to file affidavits or other papers, including affirmative defenses, (3) trial judge is authorized to order mortgagor to continue payments only upon a finding that mortgagee is likely to prevail in foreclosure action, and (4) mortgagor has ability to stay order to continue payments or repossession of property by posting a bond.
· Statute permitting mortgagee suing to foreclose its nonresidential mortgage, without the necessity of posting a bond, to obtain prejudgment order directing mortgagor to pay interest does not unconstitutionally infringe on Fla.Sup.Ct.’s rulemaking authority; statute create substantive rights, and any procedural provisions are directly related to the definition of those rights.
Certiorari Review

· Fla.R.Civ.P. 9.030. Jurisdiction of Courts.
· Certiorari review is discretionary for Fla.Sup.Ct.: “The discretionary jurisdiction of the supreme court may be sought to review . . . (B) orders and judgments of trial courts certified by the district court of appeal in which the appeal is pending to require immediate resolution by the supreme court, and (i) to be of great public importance, or (ii) to have a great effect on the proper administration of justice; (C) questions of law certified by the Supreme Court of the United States or a United States court of appeals that are determinative of the cause of action and for which there is no controlling precedent of the Supreme Court of Florida.”
· Certiorari review is discretionary for DCAs: “The certiorari jurisdiction of district courts of appeal may be sought to review (A)  non-final orders of lower tribunals other than as prescribed by rule 9.130; (B) final orders of circuit courts acting in their review capacity.”
· Allstate Insurance Company v. Kaklamanos
· Certiorari review is appellate in character in the sense that it involves a limited review of the proceedings of an inferior jurisdiction; however, certiorari should not be used to grant a second appeal, but instead is limited to those instances where the lower court did not afford procedural due process or departed from the essential requirements of law, resulting in a miscarriage of justice.
· The departure from the essential requirements of the law necessary for the issuance of a write of certiorari is something more than simple legal error.  
· “Clearly established law” can derive from a variety of legal sources, including recent controlling case law, rules of court, statutes, and constitutional law.
Review of Non-Final Orders

· Fla.R.Civ.P. 9.130. Proceedings to Review Non-Final Orders and Specified Final Orders.  See the rule for a list of when DCAs will review non-final orders.
· Fassy, M.D. v. Crowley
· Certiorari generally does not lie to review the denial of a motion to dismiss.
· Non-final orders are generally reviewable only on plenary appeal of final order disposing of case; non-final orders are reviewable on an interlocutory basis only when an interlocutory appeal is necessary to prevent harm that will have already occurred if the DCA waits until plenary appeal to review the non-final order.  
· Three requirements that certiorari petition must satisfy before DCA can grant relief from erroneous interlocutory order are: (1) departure from essential requirements of law; (2) resulting in material injury for remainder of trial; (3) that cannot be corrected on post-judgment appeal.  (Here, provisions of the Medical Malpractice Reform Act requiring pre-suit notice and screening cannot be meaningfully enforced post-judgment because the purpose of pre-suit screening is to avoid filing of the lawsuit in the first instance, and interlocutory review may be necessary to promote the Act’s purpose of encouraging settlement.)  
· On certiorari review, DCA must conduct jurisdictional analysis before it is empowered to determine whether to grant relief on the merits, that is, whether the non-final order departs from the essential requirements of law.

· Certiorari jurisdiction may lie when pre-suit requirements of Medical Malpractice Reform Act are at issue.
· Caufield v. Cantele
· An order determining costs and fees after a voluntary dismissal is a final and appealable order.
· The proper method for review of the trial court’s determination of attorney fees and costs after voluntary dismissal is plenary appeal.
Precedent

· Pardo v. State
· Child victim’s hearsay statement which qualifies for statutory exception to exclusion of hearsay statements may be admissible even when the child is able to testify fully at trial, notwithstanding its characterization as a prior consistent statement.
· The child victim’s hearsay statement’s probative value must be balanced against its potential for prejudice (i.e., the danger the statement will unfairly prejudice the defendant, confuse the issues at trial, mislead the jury, or result in presentation of needlessly cumulative evidence).
· The decisions of the DCAs represent the law of Florida unless and until they are overruled by the Fla.Sup.Ct.  Thus, in the absence of inter-district conflict, a DCA decision binds all Florida TCs.
· If the DCA in which the TC sits has decided the issue one way, but other DCAs have adopted a conflicting position, the TC must follow its own DCA’s decision.
· A sister DCA’s opinion is merely persuasive to another DCA.
· If an inter-district conflict already exists, and a TC (in a district that’s DCA has not yet considered the issue) is considering the issue, the TC may follow either DCA, but it probably cannot strike out on a third path.
· Malu v. Security National Insurance Company
· The Tipsy Coachman Rule allows a DCA to affirm a decision despite a finding of error in the TC’s reasoning as long as there is an alternative basis to justify affirming the decision.  Therefore, lawyers may make arguments at the DCA not made at trial; parties may present any argument supported by the record even if it was not a ground relied uponby the lower court.
· If there is one lone DCA opinion construing a statute, and the Legislature does not implicitly or explicitly reject the DCA’s analysis, then the Fl.Sup.Ct. will assume legislative approval of the DCA’s construction of the statute unless the legislature changes the statute.  This is an assumption about legislative inaction: that long-term legislative inaction after a court construes a statute equals or is evidence of legislative acceptance or approval of the construction.
· Sheradsky v. Basadre
· Notwithstanding failure of defendant/third-party plaintiff to appeal, where there is error in the original judgment a third-party defendant may seek review of that judgment in an attempt to set aside an otherwise error-free third-party judgment.
· Federal case law which construes a Federal Rule of Civil Procedure after which a Florida rule is patterned may be considered in interpreting the Florida rule, as it must be assumed that in adopting a rule identical to a federal rule, the Fla.Sup.Ct. intended to achieve the same results that would obtain under the Federal rule.
· Parties who are severed from appellate proceedings willingly are as much bound by adjudication made on appeal as they would be if not so severed.
· On appeal by third-party defendant from judgment in original action, appeal of original judgment operated as appeal of third-party judgment as well, thus, the DCA had jurisdiction to reverse both judgments despite the fact judgment on third-party claim was never actually appealed.
· Brunner Enterprises, Inc.v. Department of Revenue
· Law of the case: litigants get one bite at the apple.  Litigants cannot keep re-litigating the same issue once the time for re-hearing has elapsed.
· All questions of law which have been decided by the highest appellate court become law of the case which, except in extraordinary circumstances, must be followed in subsequent proceedings, both in lower and appellate courts.
· An intervening decision by a higher court is one of the exceptional situations in which a DCA will entertain a request to modify law of the case.  (Here, the U.S.Sup.Ct. reached a result contrary to the Fla.Sup.Ct.’s result after the case was remanded.  This warranted the Fla.Sup.Ct.’s reconsidering the law of the case.)
· Although an appellate court has authority to reconsider a previous ruling that established law of the case, no arty is entitled as a matter of right to have law of the case reconsidered, and cange in law of the case should only be made in those situations where strict adherence to rule would result in manifest injustice.
· Lower courts cannot change the law of the case as decided by the Fla.Sup.Ct or, alternatively, by the highest court hearing the case.
· If the Fla.Sup.Ct. establishes the law of the case, the Fla.Sup.Ct. is the only court that can change the law of the case.
Declaratory Judgments
· Fla. Stat. Sec. 86.021. Declaratory Judgments—Power to Construe.
· Declaratory judgments are available to interested parties, parties in doubt about their rights, or parties whose rights are affected by a statute, regulation, ordinance, contract, deed, will, franchise, or any other instrument in writing.
· Declaratory judgment = the court will determine these rights for the parties.
· Higgins v. State Farm Fire and Casualty Company
· Statute permits court to render declaratory judgment on the existence or nonexistence of a fact upon which the existence or nonexistence of a right depends.  (Here, determination of a fact was essential to determining whether insured was entitled to liability coverage from insurer regarding underlying personal injury action.)
· A “third party declaratory action” refers to the circumstances in which an insured defendant brings a third-party complaint for liability coverage against its insurer as part of the underlying personal injury action.
· “X” Corporation v. “Y” Person
· Declaratory proceeding is proper where litigation seems unavoidable (i.e., there must be a bona fide, actual, present, and practical need for the declaration).
· Here, the employer faced potential liability based on duty to prevent injury to other employees and potential liability  created by statute if it transferred a person with AIDS to another position and thus, determination of rights and duties would clarify apparent conflicting duties so that employer could ct in accordance with statute and its common-law duties.
Temporary Injunctions and Contempt

· Fla.R.Civ.P. 1.610. Injunctions.
· A temporary injunction may be granted without written or oral notice only if: (1) immediate and irreparable injury, loss, or damage will result if not granted immediately; and (2) attorney certifies in writing the efforts he made o give notice and the reasons why notice should not be required.
· Yardley v. Albu
· A temporary injunction may be entered if the party seeking the injunction establishes the following criteria: (1) the likelihood of irreparable harm; (2) the unavailability of an adequate remedy at law; (3) a substantial likelihood of success on the merits; and (4) considerations of the public interest.
· If criteria for a temporary injunction ar established, the TC, in entering the injunction, must specify the reasons for entry and describe in reasonable detail the act(s) restrained without reference to a pleading or another document.
· Requirement that trial courts set forth sufficient factual findings to support each criterion that must be established to entitle a party to a preliminary injunction allows for meaningful appellate review of temporary injunctions.  TCs must be specific; they cannot just recite legal aphorisms or parrot the essential criteria and proclaim they have been established.
· The primary purpose of entering a temporary injunction is to preserve the status quo pending the final outcome of a cause.  Status quo = the last, actual, peaceable, uncontested condition which preceded the pending controversy.  (Here, the temporary injunction failed to maintain the last non-contested condition of the easement, where it permitted owners of dominant tenement to cut and remove undergrowth and certain trees, as well as any fence, gate, or barrier that blocked their use of the easement.)
· City of Ormond Beach v. City of Daytona Beach
· The basis for an injunction may not be challenged where notice and opportunity to be heard have been given, for to do so would constitute an attempt to retry the issues.  Instead, an injunction with notice should only be dissolved where the facts have changed to the point that equity dictates the injunction is no longer needed.
· If an injunction has been issued without notice, the plaintiff who sought the injunction must demonstrate entitlement to the injunction when a motion to dissolve it has been made.
· Notice of a proposed injunction encompasses a reasonable opportunity to prepare and offer evidence.  (Here, a telephone call from the court requesting the party’s immediate presence to defend a motion for an injunction, especially where the party did not have a copy of the motion and was thus unable to review the allegations or to perform legal research, did not constitute reasonable notice.)
· A court has no authority, absent illegality or frau, to enjoin a legislative act (here, the power to annex).
· Parisi v. Broward County
· In order to impose a valid coercive sanction, the TC must both consider the financial resources of the contemnor before assessing the amount of the sanction and include a purge provision.  TC must consider financial resources because if TC imposes too hefty of a fine (such that the contemnor cannot afford to pay it), it becomes punitive, not a deterrent.  TC must have a purge provision because the goal is to compel adherence by putting the key to getting out of the situation in the contemnor’s own hands.
· Despite the broad discretion courts have in formulating valid contempt sanctions, bonded fines should not be used by TCs as contempt sanctions because it creates confusion for litigants and courts because it is a hybrid between a civil and a criminal sanction.
· The distinction between criminal and civil contempt often turns on the character and purpose of the sanctions involved.  The purpose of criminal contempt is to punish, and criminal contempt proceedings are utilized to vindicate the authority of the court or to punish for an intentional violation of an order of the court.  The purpose of civil contempt is remedial and for the benefit of the complainant.
· Civil contempt may be imposed in an ordinary civil proceeding upon notice and an opportunity to be heard, and neither a jury trial nor proof beyond a reasonable doubt is required.  The key safeguard in civil contempt proceedings is a finding by the TC that the contemnor has the ability to purge the contempt.  To be a valid civil contempt sanction the contempt order must include a purge provision; without this critical protection, there is a danger that the contempt sanction could be transformed from a civil to a criminal contempt sanction without any other underlying procedural protections attendant to criminal proceedings.
Subject Matter Jurisdiction and Personal Jurisdiction

· Metro Ford, Inc. v. Green
· The TC, sitting in its small claims capacity, erred by only considering plaintiff’s claim of conversion against the repair shop rather than, sua sponte, ruling on the underlying dispute over nonpayment of repair costs, given that technical rules of pleading are not strictly followed in small claims court, and repair shop’s failure to counterclaim for payment of repairs would have barred subsequent suit for damages brought by either party.
· Technical rules of pleading are not strictly followed in small claims court (broadens the scope of the court’s consideration of small claims cases, resulting in affording opportunity for the pursuit of justice, rather than is miscarriage.
· Fla. Stat. Sec 48.193. Process and Service of Process—Acts Subjecting Person to Jurisdiction of Courts of State.  Long-Arm Statute.
· Venetian Salami Co. v. Parthenais
· “Venetian Salami Two-Step”: (1) Does assertion of personal jurisdiction satisfy Florida’s Long-Arm statute?  If yes, (2) does it satisfy minimum contacts? (Minimum contacts = reasonably anticipate being haled into Florida court; subjecting defendant to personal jurisdiction in Florida does not offend traditional notions of fair play and substantial justice; defendants purposefully availed themselves of the privilege of conducting activities within the forum state, thus invoking the benefits and protections of the laws of that state.)
· The Long-Arm statute extends only to the limits of the due process clause; minimum contacts are not incorporated into the Long-Arm statute.
· Initially, the plaintiff may seek to obtain jurisdiction over a nonresident defendant by pleading the basis for service in the language of the long-arm statute without pleading the supporting facts.  By itself, the filing of a motion to dismiss on grounds of lack of jurisdiction over the person does nothing more than raise the legal sufficiency of the pleadings.  A defendant wishing to contest the allegations of the complaint concerning jurisdiction or to raise a contention of minimum contacts must file affidavits in support of his position.  The burden is then placed upon the plaintiff to prove by affidavit the basis upon which jurisdiction may be obtained.  Where the facts regarding long-arm jurisdiction or minimum contacts are disputed, the court must hold a limited evidentiary hearing in order to determine the jurisdictional issue.
Long-Arm Analysis

· Wendt v. Horowitz
· Physical presence in Florida is not required to “commit a tortious act” for purposes of Florida’s long-arm statute or for purposes of minimum contacts.
· Making telephonic, electronic, or written communications into Florida from outside of the State may constitute “committing a tortious act” if the alleged cause of action arises from the communications.
· Dissent points out “tort” vs. “tortious act”: statute says latter, but majority confuses it with former.
· Thomas Jefferson University v. Romer
· Court had personal jurisdiction over Pennsylvania clinical laboratory on claim of negligent performance and report of incorrect genetic test results, where blood sample was drawn by physician at a Florida university, laboratory processed or serviced serum in Pennsylvania, and resulting written report and analysis were used within Florida in ordinary course of university’s practice to evaluate risk of genetic disease.  
· Written report produced in Pennsylvania was processed/consumed in Florida.
· Banco Inversion, S.A. v. Celtic Finance Corporation, S.A.
· Satisfies long-arm statute: foreign corporation registered to do business in Florida pleaded that Spanish bank failed to make payments for services rendered, and that corporation performed those services in the state and the services could reasonably have been anticipated to be performed in the state.
· Satisfies minimum contacts: Spanish bank made initial contact with foreign corporation with an office in Florida maintained relationship with corporation through extensive letters and telephone calls to corporation’s Florida office, and corporation logged hundreds of hours in consulting and other services for bank from its Florida office.
· Distinguished from Wendt: Wendt lawyer giving advice about Florida law; Banco dealt with Spanish law.
General Jurisdiction

· Northwestern Aircraft Capital Corporation v. Stewart
· Satisfies long-arm statute (specific jurisdiction): airline charter company advertised and solicited business in Florida, offered aircraft for sale in Florida, and held itself out as conducting charter flight operations serving clientele in Florida.
· Satisfies long-arm statute (general jurisdiction): company operated frequent charter lights into and out of Florida; plane that caused decedents’ death had been flown into and out of Florida; company derived revenue from these charter operations; company purchased aircraft from Florida sellers; company performed consulting services in Florida, entered into repair and service contracts in Florida, and marketed, distributed, and sold aircraft replacement parts in Florida.
· Satisfies minimum contacts: charter flights flew into and out of Florida; repair, maintenance, and refueling were done in Florida; company purchased equipment in Florida; company used runways and aviation facilities in Florida; company aimed its advertisements in national and international media at Florida residents.
· Woods v. Nova Companies Belize Ltd.
· Satisfies minimum contacts: engaged in continuous and systematic business activities with Florida and derived great pecuniary benefit from its transactions, i.e., sold 18% of its product to Florida importers, moved nearly all of its product through Florida, purchased equipment and supplies from Florida suppliers, utilized storage facilities in Florida, and established essential business relationships in Florida.
Waiver

· Golden State Industries, Inc. v. Cueto
· Service of negligence complaint on one of two corporations incorporated in to different states under the exact same name, then using the same registered agent for both, was made on corporation to which complaint’s allegations applied (even though it was addressed to the “wrong” corporation).  This is because defendant waived personal jurisdiction when it filed its motion to set aside the default and failed to raise the lack-of-personal jurisdiction defense until it later filed its answer.  The court said a motion to set aside default is a “pleading under the rules,” and because personal jurisdiction was not raised in the defendant’s first pleading, it was waived.  When the “wrong” corporation defaulted, it admitted all the facts in the complaint, including the jurisdictional allegations.
· Because personal jurisdiction is intended to protect a defendant’s liberty interest, the defense is a personal right and may be obviated by consent or otherwise waived (e.g., failure seasonably to interpose a jurisdictional defense, to express acquiescence in the prosecution of a cause in a given forum, to submission implied from conduct).
· Dissent says the “right” company was put on notice through service on its agent that it was likely the true target of the lawsuit.  Therefore, the statute of limitations was tolled at that time.  This service should be quashed, but the plaintiff should be free to serve the “right” corporation and start over.
Forum Selection Clause

· Manrique v. Fabbri
· Forum selection clauses should be enforced in the absence of a showing that enforcement would be unreasonable or unjust.  
· To avoid the forum selection clause on the basis of unreasonableness of the chosen forum, a party must show that having a trial in the contractually chosen forum would be so gravely difficult as to deprive him of his day in court.  
· While it is true that the parties may not by private agreement deprive courts of their jurisdiction over causes, it is readily apparent that courts possess discretion to decline to exercise jurisdiction in recognition of the parties’ free and voluntary choice of a different forum.
· Cf. federal standard: Presumption is to enforce the clauses unless an objecting party can show that enforcement would be unreasonable and unjust or invalid for reasons such as fraud or overreaching.
· McRae v. J.D./M.D., Inc.
· Forum selection clause in contract designating Florida as forum cannot operate as the sole basis for Florida to exercise personal jurisdiction over an objecting non-resident defendant.
· No basis for Florida to exercise jurisdiction over non-resident attorney existed where attorney was Mississippi resident who entered into contract with Delaware corporation to provide expert witnesses for attorney’s client’s use in medical malpractice action in Mississippi, and all contacts between attorney and corporation were through corporation’s New Jersey office.
· Long-arm statute does not provide for submission to in personam jurisdiction merely by contractual agreement.  Forum selection clauses are unenforceable unless the long-arm statute is also met.
· Defendant does not waive due process right to contest jurisdictional issue merely by signing contract containing permissive jurisdiction clause.
· Distinguishes Manrique: it was implicit in its holding that Florida could decline to exercise jurisdiction to vindicate the “legitimate expectations” of contracting parties, that some provision of Florida’s long-arm statute was met.  
· Sauder v. Rayman
· Priority doctrine: when actions are pending involving the same parties and subject matter in two different states, or pending concurrently in state and federal courts, abatement or stay of the later-filed action is proper.  (Here, priority doctrine did not apply because the lawsuits were too dissimilar—they arose from separate causes of action.)
· Forum selection clauses in contracts are permissive rather than mandatory where they lack words of exclusivity.
· Permissive forum selection clauses in contracts do nothing more than consent to jurisdiction and venue in the named forum, and do not exclude jurisdiction or venue in another forum.
· The intent of the parties and the language used in the particular forum provision are the primary factors for determining if a forum selection clause in a contract is permissive or mandatory.
· If the language of a forum selection clause in a contract can be given more than one reasonable interpretation, it should generally be construed against the drafter where there is a dispute as to its meaning.  (Here, the second forum selection clause was contradictory because it used both permissive and mandatory language (construed against the drafter as being permissive.)
· Ware Else, Inc. v. Ofstein
· If the contract unambiguously requires litigation to be brought in a particular venue, it constitutes reversible error for the trial court to fail to honor that contractual obligation.
· Forum selection clause in employment contract, which required all litigation regarding the contract to take place in Missouri, was enforceable, and thus, Florida employee’s contract action against out-of-state national employer had to be dismissed, even if it would be inconvenient for employee to litigate in selected forum and enforcement of the clause would require splitting the causes of action; if employee did not like terms of the contract, she had the option of not taking the job, and the forum selection clause was not incorporated into the contract to seriously inconvenience employee.
· It is not unreasonable, and does not constitute overreaching, for a foreign corporate employer to require contract litigation in a forum where it is familiar with the law by placing a forum selection clause in the employment contract.
· Management Computer Controls, Inc. v. Charles Perry Construction, Inc.
· Non-final orders concerning venue are allowed interlocutory review.
· If there is no legal basis to support the plaintiff’s choice of venue, the TC must dismiss the case or transfer it to a forum that is authorized under the applicable venue statute.
· A permissive forum selection clause may provide an alternative to the statutory choices of venue, but it does not require the plaintiff to file the suit in the forum referred to in the agreement.
· If the venue clause of a contract is phrased in mandatory terms, each party has a contractual right to demand that the case be litigated in the forum referred to in the contract.
· Venue selection clause in software license agreement was enforceable; clause was openly included in agreement by two parties of relatively equal bargaining power.
· Forum/venue selection clauses may be incorporated by reference.
· Venue clause in software license agreement applied not only to disputes over licensing, but to each sales contract into which license agreement was incorporated by reference; nothing in the language of the clause limited the venue provision to actions concerning licensing only.
· Venue selection clause in software license agreement did not apply to unfair trade claim against software manufacturer; unfair trade claim did not arise out of the sales contract into which the license agreement had been incorporated, nor did it exist solely for the benefit of the parties to the contract.
Venue

· Fla. Stat. Sec. 47.011. Venue—Where Actions May be Begun.
· “Actions shall be brought only in the county where the defendant resides, where the cause of action accrued, or where the property in litigation is located.  This section shall not apply to actions against nonresidents.”
· State ex rel. Bernhart v. Barrs
· Fla. Stat. Sec. 47.011 is a limitation on the common law right to bring an action in any county where the defendant can be found.
· A nonresident defendant cannot claim the privilege of being sued in the county wherein the cause of action against him accrued because the statute does not apply to nonresidents.
· Policy for the statute’s not applying to nonresidents: It is competent for the legislature to do so, and it imposes no undue hardship on the nonresident.  It enables the plaintiff with a grievance to catch him where he finds him; it puts them on the level and that is an important element in a rapid transit age.  The law is a rule of conduct for the living and certainly should afford the offended as good a mount as the offender.  If this is not true the offender may impose on his victim, mount his motor driven steed, and bid au revoir to the law and its administrators.
· Kauffman v. King
· Fla. Stat. Sec. 47.011 applied when two of the four defendants were Florida residents; the proviso that states the statute only applies to nonresidents only has the effect of removing nonresidents from the statute (therefore the statute still applies to the two residents).
· Fontana v. Hugo International, Inc.
· For venue purposes, a cause of action for tortious interference with a contract or advantageous business relationship accrues in the county where overt acts constituting the interference occurred.  
· A cause of action is said to arise at the place where the act creating the right to bring an action occurred, and when a tort is complete in a particular county, the cause of action is deemed to have accrued there so as to fix venue, notwithstanding that the plaintiff may have suffered damages, and even his greatest damage, in another county.  (Here, shoe wholesaler’s causes of action against its former sale agents for tortious interference with advantageous business relationship did not accrue in Miami-Dade County or any other Florida county, for venue purposes, even if the wholesaler felt the effect of its business losses at the wholesaler’s headquarters in Miami-Dade County, where the agents’ allegedly tortious acts were committed in California.  However, venue was proper in Pinellas County, where the agents resided.)
· Pier Point Developers, L.L.C. v. Whitelaw
· A plaintiff has the option of selecting venue as long as the plaintiff’s choice is supported by the venue statute.
· To change venue, the defendant has the burden of showing that the venue selected by the plaintiff is improper.
· Generally, for breach of contract actions, venue is proper where the breach occurred; when the breach involves delivery of defective or nonconforming goods, venue is proper where the goods were delivered.
· Inclusion of the term “FOB my studio” (FOB = free on board) in a contract between condominium developer and maker of scaled display models did not establish that delivery of model occurred in county where studio was located, for purposes of venue of developer’s breach of contract claims against model maker, where contract also provided for setup and delivery of the model to the developer’s office.
· Pozo v. Roadhouse Grill, Inc.
· Attorney’s motion to challenge venue for legal malpractice suit was sufficient, although it was not supported by affidavit or other sworn evidence, where plaintiff client did not allege sufficient facts in complaint to lay venue in certain county.
· A plaintiff should allege in the complaint facts sufficient to support his venue selection.
· Where a corporate defendant resides in the same county as an individual defendant, venue is only proper in the county of joint residence.
· Defendants in professional malpractice action did not reside in certain county, for purposes of venue, where plaintiff client alleged only that corporate defendant was authorized to do business in county, and that defendant attorney as licensed to practice law in the state, and that attorney’s law firm was authorized to do business in county.
· Cause of action for professional malpractice did not accrue in certain county, for purposes of venue, where plaintiffs did not allege that actions complained of occurred in that county, but mentioned filing of underlying suits and other court proceedings in other county.
· Publix Super Markets, Inc. v. Cheesbro Roofing, Inc.
· Venue agreement allowing action to foreclose mechanic’s lien on land to be brought in a county other than that in which the land lies is ineffective because foreclosure of a mechanic’s lien is an in rem action and parties may not by contract confer in rem subject matter jurisdiction on a court which does not have it.  Only the court with geographical jurisdiction over the county where the land lies has in rem jurisdiction.
· Local action rule: certain actions which seek decision operating directly on real property or the title thereto are necessarily local in character and must be brought in the county where the real property lies.
· In rem jurisdiction is a special type of necessary subject matter jurisdiction and is not a matter of venue.
· Goedmakers v. Goedmakers
· In a dissolution of marriage action, venue is located in the single county where the intact marriage was last evidenced by a continuing union of the partners who intended to remain there and to remain married, indefinitely if not permanently.
· Prayer for determination of property rights between spouses in a dissolution action does not transform a divorce suit into a local action for venue purposes, even when the property includes real estate.
· Local actions vs. transitory/personal actions: local actions require venue in the county where the res is situated; transitory/personal actions require venue in either the county of the defendant’s residence or in the county where the cause of action accrued.  The fact that in personam action involves real property does not make it a local action for venue purposes; whether an action is local or transitory depends upon the underlying major question in the case.
· A dissolution of marriage is regarded as transitory ( defendant may be sued in the county of his residence or in the county where the cause of action accrued.
· Aladdin Insurance Agency, Inc. v. Jones
· When none of the defendants share a common county of residence, venue is proper in any county where any of the defendants resides.
· For purposes of bringing actions against corporations, Florida corporation resides where it has an office for transaction of its customary business.
· For purposes of bringing actions against corporations, foreign corporation doing business in Florida resides where it has an agent or other representative.
· Fla. Stat. Sec. 47.091.  Venue—Change of Venue; Power to Grant.
· Courts have the power and duty to grant changes of venue as enumerated in the statute.
· Fla.R.Civ.P. 1.060. Transfers of Actions.
· “If it should appear at any time that an action is pending in the wrong court of any county, it may be transferred to the proper court within said county . . . .”
· Houchins v. Florida East Coast Railway Company
· When venue is proper in more than one county, choice of where to file suit rests with plaintiff.
· While juror is not necessarily disqualified from serving if fortuitously familiar with scene of accident, a party is clearly not entitled to jury composed of persons with such specialized knowledge, and thus railroad was not entitled to change of venue to Broward County so that case could be decided by jury composed of Broward County residents with special knowledge of physical surroundings where accident occurred in which plaintiff’s legs were severed when struck by train.
· Fact that view by jury of scene of accident in which plaintiff’s legs were severed when he was struck by train might ultimately be required did not alone justify transfer to Broward County, where accident occurred, since this would defeat statutory right of a plaintiff to choose forum other than one where cause of action accrued.
· Plaintiff, who brought suit against railroad in Dade County after voluntarily dismissing his suit in Broward County, did not have burden to show that trial in Broward County would work prejudice to him after railroad moved to change venue back to Broward County but, rather, railroad had burden to show that trial in Dade County would work substantial inconvenience to it.
· Mere fact that plaintiff chose to first file his action in Broward County against railroad to recover for accident which occurred in Broward County posed no barrier to timely voluntary dismissal and refilling in Dade County, in which railroad maintained business office.
· If a defendant seeks to be relieved from plaintiff’s choice of forum, his exclusive remedy lies in demonstrating his entitlement to transfer pursuant to statute, and if he fails in that showing, plaintiff’s choice of forum controls; a court cannot give defendant greater rights than those provided by statute by pejoratively describing plaintiff’s exercise of his statutory right to choose forum as “forum shopping.”
· Government Employees Insurance Company v. Burns
· It is error for TC to sua sponte transfer venue on basis of forum non conveniens without providing parties with appropriate notice and opportunity to be heard.
Forum Non Conveniens

· Fla. Stat. Sec. 47.122. Venue—Change of Venue; Convenience of Parties or Witnsses or in the Interest of Justice.
· “For the convenience of the parties or witnesses or in the interest of justice, any court of record may transfer any civil action to any other court of record in which it might have been brought.”
· Fla.R.Civ.P. 1.061. Choice of Forum.
· Actions may be dismissed for forum non conveniens when: “(1) the TC finds that an adequate alternate forum exists which possesses jurisdiction over the whole case, including all of the parties; (2) the TC finds that all relevant factors of private interest favor the alternate forum, weighing in the balance a strong presumption against disturbing plaintiff’s initial forum choice; (3) if the balance of private interests is at or near equipoise, the TC further finds that factors of public interest tip the balance in favor of trial in the alternate forum; and (4) the trial judge ensures that plaintiffs can reinstate their suit in the alternate forum without undue inconvenience or prejudice.
· Kinney System, Inc. v. Continental Insurance Company
· Every motion for forum non conveniens dismissal shall automatically be deemed to include stipulated conditions that (1) moving party stipulates that action will be treated in new forum as though it had been filed in that forum on date it was filed in Florida, with service of process accepted as of that date, and (2) plaintiff will lose benefit of all stipulations made by defendant if it fails to file action in new forum within 120 days after date Florida dismissal becomes final.
· TC is not precluded from dismissing an action on basis of forum non conveniens when one of the parties is a foreign corporation that does business in Florida, is registered to do business in Florida, or has its principal place of business in Florida.
· Tananta v. Cruise Ships Catering and Services International, N.V.
· Because both venue and forum non conveniens are procedural issues, rather than substantive, they can be left to the states to govern in Jones Act (admiralty) actions brought before state courts.
· Defendant’s doing business in Florida is not dispositive of whether the action should be dismissed for forum non conveniens, it is just one issue to be considered.
· Generally, the presence in Florida of corporate subsidiaries whose conduct is unrelated to the claim is simply not relevant when determining whether a claim should be dismissed under the doctrine of forum non conveniens.
· The mere fact that a bulk of a company’s profits comes from United States’ pockets is insufficient to be private interest justifying Florida as a forum, when determining whether an action should be dismissed under the doctrine of forum non conveniens.
· The availability of an adequate forum: forum is not inadequate merely because the available legal theories or potential recovery there will be less generous.  Only inadequate if tantamount to no remedy at all.
· With regard to the private interest balancing, when determining whether to dismiss an action under the doctrine of forum non conveniens, courts are required to take into account practical concerns, such as adequate access to evidence and relevant sites, adequate access to witnesses, adequate enforcement of judgments, and the practicalities and expenses associated with litigation.
· The public interest factors, when determining whether to dismiss an action under the doctrine of forum non conveniens, bear on questions of administrative difficulties flowing from court congestion, local interest in deciding localized controversies, the avoidance of unnecessary problems in conflict of laws, and the unfairness of burdening citizens in an unrelated forum with jury duty.
· The court must take steps to ensure that an alternative forum is actually available.  If the alternative forum turns out to be illusory, the court must retain jurisdiction and reopen the case.
· Banco Inversion, S.A. v. Celtic Finance Corporation, S.A.
· TC did not err in denying Spanish bank’s motion to dismiss suit brought by Panamanian corporation having its place of business in Florida for forum non conveniens; TC ruled that neither party suffered greater  hardship if forum were in Spain or Florida, corporation intended to call witnesses who were all located in the USA while bank intended to call witnesses all located in Europe, and there was sufficient nexus between cause of action on oral contract and state.
Pleadings and Motion to Dismiss

· Fla.R.Civ.P. 1.110. General Rules of Pleading.
· Claims for relief: (1) short and plain statement of the jurisdiction; (2) short and plain statement of the ultimate facts (ultimate fact = fact that if established would prove an element of the claim); (3) demand for judgment.  May plead in the alternative.
· Answer: (1) short and plain statement of defenses; (2) admit/deny/without knowledge the averments.
· Affirmative defenses: In a pleading to a preceding pleading a party shall set forth affirmatively any matter constituting an avoidance or affirmative defense.  If a party mistakenly designates a counterclaim as an affirmative defense (or vice-versa), if justice requires, the court shall treat the pleading as if there had been a proper designation.
· Effect of failure to deny: (1) when a responsive pleading is required, averments are admitted when not denied; (2) when no responsive pleading is required or allowed, averments are taken as denied.
· Separate statements: Each claim founded upon a separate transaction or occurrence and each defense other than denials shall be stated in a separate count or defense when a separation facilitates the clear presentation of the matter set forth.
· Joinder of Causes of Action: (1) may state as many claims or causes of action or defenses as the pleader has; (2) when two or more statements are made in the alternative and one of them, if made independently, would be sufficient, the pleading is not made insufficient by the insufficiency of one or more of the alternative statements; (3) pleadings shall be construed so as to do substantial justice.
· Clark v. Boeing Company
· Pleadings must contain ultimate facts supporting each element of cause of action; mere conclusions are insufficient.  (Here, flight attendant failed to plead ultimate facts for SL claim against airplane manufacturer and failed to plead cause of action for breach of express and implied warranties.)
· Ralph v. City of Daytona Beach
· For purposes of a motion to dismiss for failure to state a cause of action, allegations of the complaint are assumed to be true and all reasonable inferences arising therefrom are allowed in favor of plaintiff.  (Here, complaint by sunbather who sued city for injuries sustained when she was run over by a car while sunbathing on a city beach located near highway, alleging that city was negligent in failing to warn sunbathers of known hazardous condition of unsupervised traffic, stated a cause of action sufficient to withstand a motion to dismiss.)
· Kreizinger v. Schlesinger
· In order to state a cause of action, a complaint must allege sufficient ultimate facts so show that the pleader is entitled to relief.
· On a motion to dismiss, a court may not go beyond the four corners of the complaint and must accept the facts alleged therein as true.
Pleading Special Matters and Pleading in the Alternative

· Fla.R.Civ.P. 1.100. Pleadings and Motions.
· Pleadings: (1) complaint/petition; (2) answer to complaint/petition; (3) counterclaim; (4) answer to counterclaim; (5) crossclaim; (6) answer to crossclaim; (7) third-party complaint; (8) third-party answer; (9) reply to third-party answer.
· Motions: an application to the court for an order; done in writing unless at hearing/trial; state with particularity the grounds of the motion; set forth the relief or order sought.
· Fla.R.Civ.P. 1.120. Pleading Special Matters.
· Capacity: when not disputing capacity, it is not necessary to aver the capacity; when disputing capacity, do so by specific negative averment which includes supporting particulars that are peculiarly within the pleaders knowledge.
· Fraud, mistake, condition of the mind: fraud and mistake are stated with particularity as the circumstances may permit; condition of the mind (malice, intent, knowledge, mental attitude, etc.) is averred generally.
· Conditions precedent: when not disputing, aver generally that they have been performed or they have occurred; when disputing, state specifically and with particularity.
· Official document or act: aver the document was issued or the act done in compliance with law.
· Judgment or decree: aver the judgment or decree without setting forth matter showing jurisdiction to render it.
· Time and place: averments of time and place are material (b/c of statute of limitations and giving notice).
· Special damage: specifically stated.
· Stockman v. Downs
· It is not improper to adjudicate entitlement to attorney fees after resolution of other claims.
· Proof of attorney fees may be presented after final judgment, upon motion within reasonable time.
· Claim for attorney fees, whether based on statute or contract, must be pled, and failure to do so constitutes waiver of claim, with the exception that where a party has notice that the opponent claims entitlement to attorney fees, and by its conduct recognizes or acquiesces to that claim or otherwise fails to object to failure to plead entitlement, that party waives any objection to failure to plead. Reasons attorney fees must be pled are to give the opponent notice and to prevent the opponent’s unfair surprise.
· Fla.R.Civ.P. 1.110. General Rules of Pleading.

· Claims for relief: (1) short and plain statement of the jurisdiction; (2) short and plain statement of the ultimate facts (ultimate fact = fact that if established would prove an element of the claim); (3) demand for judgment.  May plead in the alternative.
· Answer: (1) short and plain statement of defenses; (2) admit/deny/without knowledge the averments.
· Affirmative defenses: In a pleading to a preceding pleading a party shall set forth affirmatively any matter constituting an avoidance or affirmative defense.  If a party mistakenly designates a counterclaim as an affirmative defense (or vice-versa), if justice requires, the court shall treat the pleading as if there had been a proper designation.
· Effect of failure to deny: (1) when a responsive pleading is required, averments are admitted when not denied; (2) when no responsive pleading is required or allowed, averments are taken as denied.
· Separate statements: Each claim founded upon a separate transaction or occurrence and each defense other than denials shall be stated in a separate count or defense when a separation facilitates the clear presentation of the matter set forth.
· Joinder of Causes of Action: (1) may state as many claims or causes of action or defenses as the pleader has; (2) when two or more statements are made in the alternative and one of them, if made independently, would be sufficient, the pleading is not made insufficient by the insufficiency of one or more of the alternative statements; (3) pleadings shall be construed so as to do substantial justice.
· Tims v. Orange State Oil Company
· A complaint shall set forth a short and plain statement of the ultimate facts on which the pleader relies, and if it informs the defendant of the nature of the cause of action against him, it shall be held sufficient.
· Belz Investco Liminted Partnership v. Groupo Immobiliano Cababie, S.A.
· Plaintiff may allege causes of action against multiple defendants.
· Plaintiff may state causes of action in the alternative, even when the alternative allegations are completely inconsistent with one another.
· Here, plaintiff could make clams against a corporation for acts committed by its president within the scope of his employment, and in the alternative, pursue personal liability against the president, claiming that he acted in his individual capacity.
· Merger ( res judicata.
Election of Remedies

· Monco of Orlando, Inc. v. ITT Industrial Credit Corporation
· Election between remedies need only be made between inconsistent remedies.
· Election of remedies does not need to be made prior to trial. (Here, where all three causes of action for conversion, replevin, and civil theft arose out of the same facts and action for replevin was inconsistent with the other remedies, TC erred in requiring plaintiff to elect between remedies prior to trial.  However, a new trial was not warranted on issue of civil theft although TC had erroneously required plaintiff to elect between remedies of conversion, replevin, and civil theft, absent any demonstrated error with regard to trial on the issue of civil theft.)
· Barbe v. Villeneuve
· When a party elects between two or more inconsistent remedies and has knowledge of all the pertinent facts, he binds himself to the remedy he adopts first and cannot later withdraw from this knowing election.  (Here, election of remedies doctrine barred buyer, who purchased yacht from yacht brokerage company and received default judgment against brokerage company for damages for theft of the purchase price of the yacht, from obtaining possession of and title to the same yacht in replevin action, even though default judgment remained unsatisfied and may  have been uncollectible; default judgment was necessarily predicated upon factual assumption that brokerage company stole purchase price from buyer, and the award to buyer of title to the yacht in replevin action was predicated upon irreconcilable assumption that the brokerage company received the purchase price in exchange for the yacht.)
· Lack of prejudice does not constitute a valid ground for withdrawing election of remedy.
· Election of remedies can be made at any time prior to the entry of judgment.
· Election of remedy is an application of the doctrine of estoppel and operates on the theory that a party electing one course of action should not later be allowed to avail himself of an incompatible course.  In order to operate as waiver or estoppel, the election must be between coexistent and inconsistent remedies.  If more than one remedy exists, but they are not inconsistent, only a full satisfaction of the right asserted will estop the plaintiff from pursuing other consistent remedies.  All consistent remedies may in general be pursued concurrently even to final adjudication; but the satisfaction of the claim by on remedy puts an end to the other remedies.  For one remedy to bar another remedy on grounds of inconsistency they must proceed from opposite and irreconcilable claims of right and must be so inconsistent that a party could not logically follow one without renouncing the other.
· Satisfaction when remedies are consistent = payment (not just judgment).
· Satisfaction when remedies are inconsistent = judgment.
· Goldstein v. Serio
· One remedy for requiring a plaintiff to elect remedies before trial is granting plaintiff a new trial.
· Here, TC improperly required grantor to elect remedies before commencement of trial against grantee for rescission, fraud, negligence, injunction, and usury; TC could have instructed jury on concept of alternative pleading and right to only one recovery.  DCA granted plaintiff a new trial.
Affirmative Defenses

· Fla.R.Civ.P. 1.110. General Rules of Pleading.

· Affirmative defenses: In a pleading to a preceding pleading a party shall set forth affirmatively any matter constituting an avoidance or affirmative defense.  If a party mistakenly designates a counterclaim as an affirmative defense (or vice-versa), if justice requires, the court shall treat the pleading as if there had been a proper designation.
· Laches : Equity :: Statute of Limitations : Matter of Law.
· Storchwerke, GMBH v. Mr. Thiessen’s Wallpapering Supplies, Inc.
· Affirmative defense, in context of civil law action, is pleading that, in whole or part, bars or voids cause of action  asserted by opponent in preceding pleading, and must be distinguished from counterclaim which is part of the answer served by defendant asserting cause of action against the plaintiff.  (Here, buyer’s assertion that goods breached implied warranty of fitness was not an affirmative defense barring or voiding seller’s action to recover purchase money, it was a counterclaim.)
· If you want an offset or money by itself if opponent does not win, it is a counterclaim.
· If you want to block opponent’s suit, it is an affirmative defense.
· The burden to prove follows the burden to plead.
· Kitchen v. Kitchen
· It is only when new matter is sought to be asserted to avoid an affirmative defense that a reply is required; consequently, when plaintiff does not seek to avoid the substantive allegation of the affirmative defense, a reply need not be filed.  (Here, husband, whose petition for modification of final judgment of dissolution was met by an answer wherein wife raised affirmative defense that modification sought involved matters covered by property settlement agreement, was not required to file a reply within 20 days after service of wife’s affirmative defense, and his failure to do so did not entitle wife to a judgment on the pleadings on ground that there was no issue of material fact.)
· Two classes of defensive pleas: (1) traverse: denial of an ultimate fact pleaded in the preceding pleading; (2) confession and avoidance: admit the allegations of the plea to which they are directed and allege additional facts that avoid the legal effect of the confession (i.e., yes, but….). (All affirmative defenses are confessions and avoidances.)
· Ironman v. Rhoades
· Affirmative defenses not specifically pled but that become issues during trial should be treated as such.  (Here, the driver’s failure to specifically plead affirmative defense of sudden brake failure prejudiced plaintiff’s case.  Although the TC’s ruling prohibiting expert witnesses from testifying was made when the defense of sudden brake failure was not an issue, it was inappropriately enforced after the TC permitted that defense to become an issue in mid-trial.  Once the driver’s self-serving statements, hearsay, and evidence of subsequent repairs created an impression that the accident was an unavoidable one, the plaintiff should have been allowed to present expert testimony to controvert driver’s testimony.)
· Conte v. R & A Food Services, Inc.
· Pleader may raise affirmative defense appearing on face of complaint as basis of motion to dismiss for failure to state cause of action.  (Here, TC could not dismiss action for breach of contract based on affirmative defense of merger, which was raised in answer to complaint, unless complaint itself contained enough facts to support TC’s conclusion that doctrine of merger applied to the action and barred the claim.  By considering the affirmative defense in deciding the motion to dismiss, the TC improperly converted the motion to dismiss into a motion for summary judgment.)
· When considering motion to dismiss, TC is confined to review of allegations of complaint and may not consider defenses which do not appear on face of complaint; moreover, complaint need not anticipate affirmative defenses.
Amendment

· Fla.R.Civ.P. 1.190. Amended and Supplemental Pleadings.
· Amendments: (1) may amend once as a matter of course before a responsive pleading is served or within 20 days after it is served if no responsive pleading is permitted; (2) otherwise, may amend only by leave of the court or by written consent of the adverse party; (3) leave of the court shall be given freely when justice so requires.
· Amendments to Conform with the Evidence: (1) When issues not raised by the pleadings are tried by express or implied consent of the parties, they shall be treated in all respects as if they had been raised in the pleadings.  (2) Any party at any time may amend to conform to the pleadings, but failure to so amend shall not affect the result of the trial of the non-pleaded issues.  (3) If a party objects to evidence because it is not within the scope of the pleadings, the pleadings may be amended to conform to the evidence as long as it will not prejudice the objecting party in maintaining an action or defense upon the merits.  
· Relation Back of Amendments: When the claim or defense asserted in the amended pleading arose out of the same conduct, transaction, or occurrence set forth or attempted to be set forth in the original pleading, the amendment shall relate back to the date of the original pleading.
· Supplemental Pleadings: sets forth transactions or occurrences or events which have happened since the date of the pleading sought to be supplemented.
· Amendments Generally: The court may permit amendments at any time in the furtherance of justice.  At every stag of the action the court must disregard any error or defect in the proceedings which does not affect the substantial rights of the parties.
· Claims for Punitive Damages: A motion for leave to amend a pleading to assert a claim for punitive damages shall make a reasonable showing, by evidence in the record or evidence to be proffered by the claimant, that provides a reasonable basis for recovery of such damages.  The motion to amend can be filed separately and before the supporting evidence or proffer, but each shall be served on all parties at least 20 days before the hearing.
· Dimick v. Ray
· Public policy favors liberality in permitting amendments to pleadings so that the resolution of disputes will be on their merits.
· Amendments to pleadings should be liberally granted, particularly when the motion is made prior to the hearing on a motion for summary judgment.
· TCs must liberally allow amendments to a complaint unless a defendant would be prejudiced thereby.
· The departure in pleading rule (plaintiff’s amendment to pleading states an entirely different claim from the original complaint is subject to a motion to dismiss by the defendant) is only viable here allowing the amendment will prejudice the defendant.  (Prejudice = preparation prejudice, e.g., plaintiff amends during trial ( prejudice to defendant, but good reason for allowing amendment = defendant hid something from plaintiff during discovery.)
· The farther away from trial, the more likely it will be an abuse of discretion for TC not to allow the amendment.  (Here, DCA said plenty of time to amend at summary judgment stage.)
· Boca Burger v. Forum
· The filing of a motion to dismiss does not terminate a plaintiff’s absolute right to amend the complaint once as a matter of course.  (Here, Customer had right to amend complaint without leave of the court before food producer’s responsive pleading was served, regardless of producer’s pending motion to dismiss; TC had no discretion to deny the amendment.)
· A judge’s discretion to deny amendment of a complaint arises only after the defendant files and answer or if the plaintiff already has exercised the right to amend once.
· A defendant may contest the legal viability of an amended complaint by moving to dismiss the amended complaint, not by contesting the plaintiff’s right to amend.
· Preemption is like subject matter jurisdiction and can be determined from the four corners of the complaint and therefore can be brought on a motion to dismiss.  Technically, affirmative defenses require the introduction of new information and therefore cannot be heard on a motion to dismiss (which must be evaluated from the four corners of the complaint).
· Plaintiff may only answer an answer when plaintiff has an affirmative defense to defendant’s affirmative defense.
· Suntree Homes, Inc. v. Sims
· Evidence of one claim that could be relevant to another (not pled) claim does not necessarily inject the not pled claim into the cause of action such that the pleadings should be amended to conform to the evidence to reflect the not pled claim.  (Here, homeowners were not entitled to amend pleadings to seek specific performance of builder’s offer to do the $2,000.00 repair to home under rule allowing amendment of pleadings to conform to evidence, where suit against builder was based on claim for damages, not specific performance.  By putting on evidence that it had offered to do the repair, builder was merely adducing evidence relevant to its position that it was not in breach of the contract, it was not injecting the issue of specific performance.
· As a matter of course, at the end of trial you should move to conform pleadings to what was presented at trial.
· Primary inquiry for whether another claim was injected = whether the issue was tried.
· Totura & Company, Inc. v. Williams
· If a motion for leave to amend or proposed amended complaint sufficiently identifies the new party or parties and contains a short statement of facts for which relief will be demanded, the 120-day period for service of amended complaints shall begin upon the entry of an order granting leave to amend.
· In cases where a motion for leave to amend is filed for the purpose of adding new parties, one-year period in which to show record activity sufficient to preclude dismissal for lack of prosecution will begin to run as to proposed new parties on the date that the motion is filed; affirmative record activity as to the existing parties shall not constitute record activity for the unserved party or parties and, consequently, will not prevent the running of the one-year period as to named but unserved parties.
· Amended complaint relates back to the date a motion to amend is filed; the timely filing of such motion defeats a statute of limitations defense.
· Where the motion to amend was full and comprehensive as to facts, the motion itself would stand in place of an actual amendment, and therefore, timely filing of such motion defeated a statute of limitations defense.
· The one-year record activity requirement, not the 120-day service of process requirement, is the docket management technique.
· The day the motion is granted triggers the running of the 120-day deadline for service of process because two things have to happen after the motion is filed: (1) lawyer has to call it up for hearing; (2) TC has to grant motion (and only then will TC issue service of process papers).
· As long as motion to file amended complaint is filed within the statute of limitations, it will relate back to day one (the original complaint).
· Patel v. School Board of Volusia County
· The relation back doctrine may be applied to new parties only if the new party is sufficiently related to the original party so that no prejudice to the new party will occur. (Here, school board and county were independent agencies and not sufficiently related to justify application of the relation-back doctrine.  Also, plaintiff did not make a showing that relation back would not prejudice the school board.)
The Consolidated rules for Relation Back of Amendments
· If amendment (new claim) arises out of the same set of facts, it relates back to the day of the original complaint.

· If amendment (new claim) arises out of different set of facts, it relates back to day of filing motion to amend.

· Whether amendment (new party) arises out of same or different set of facts, it relates back to the day of filing of motion to amend, unless the new party is sufficiently related to the original party so that there is no prejudice to the new party if it relates back to the day of the original complaint.

· The 120-day service of process period (to serve a new party) starts on the day the court rants the motion to amend.

Pleading Punitive Damages

· Fla. Stat. Sec. 768.72. Damages—Pleading in Civil Actions; Claim for Punitive Damages.
· Pleading punitive damages is never proper in an original complaint; the claimant should move to amend the complaint to assert punitive damages.  The complaint will only be allowed if the claimant asserts a reasonable showing by evidence in the record or proffered by the claimant which would provide a reasonable basis for recovery.  
· No discovery of financial worth shall proceed until after the pleading concerning punitive damages is permitted.
· A defendant may be liable for punitive damages if he is personally guilty of intentional misconduct or gross negligence.  (See statute for definitions of these terms.)
· An employer, principal, corporation, or other legal entity may be punitively liable for the acts of its employee or agent if the employee is personally guilty of intentional misconduct or gross negligence and the employer actively and knowingly participated in the conduct, knowingly condoned, ratified, or consented to such conduct, or engaged in conduct that constituted gross negligence and that contributed to the loss, damages, or injury suffered by the claimant.
· Fla.R.Civ.P. 1.190. Amended and Supplemental Pleadings.

· Claims for Punitive Damages: A motion for leave to amend a pleading to assert a claim for punitive damages shall make a reasonable showing, by evidence in the record or evidence to be proffered by the claimant, that provides a reasonable basis for recovery of such damages.  The motion to amend can be filed separately and before the supporting evidence or proffer, but each shall be served on all parties at least 20 days before the hearing.
· Globe Newspaper Company v. King
· Fla. Stat. Sec. 768.72 creates a substantive legal right not to be subject to punitive damages claim and ensuing financial worth discovery until TC makes determination that there is reasonable evidentiary basis for recovery of punitive damages.
· DCAs should grant certiorari in instances in which petitioner demonstrates TC has not followed the procedures in Fla. Sat. Sec 768.72.
· Estate of Esterline v. Avante at Leesburg, Inc.
· Certiorari review is not available to a plaintiff where TC has denied the plaintiff’s claim for punitive damages, provided that TC has complied with the procedural requirements of Fla. Stat. Sec. 768.72.  If TC erroneously prohibits a punitive damages claim, the plaintiff may obtain relief by way of plenary appeal.  
· This is not true for defendants who are entitled to interlocutory appeal disputing plaintiff’s punitive damages claim because once the “cat is out of the bag” regarding information about defendant’s financial worth, etc., that cannot be remedied by plenary appeal.
· Holmes v. Bridgestone/Firestone, Inc.
· A “reasonable showing” is subject to de novo review.
· Although the safest practice would be to proffer the actual evidence, an oral proffer may be sufficient, particularly if there is no dispute as to what the evidence would have been.
· Whether a proffer of evidence is sufficient is within TC’s discretion.
· Estate of Despain v. Avante Group, Inc.
· Primary policy objectives of punitive damages awards: punishment of the wrongdoer and deterrence of similar wrongful conduct in the future (NOT compensation of the injured victim).  Because the amount of a punitive damages award may be a pittance to a rich man and ruination to a poor one, the goal of punishment must of necessity take into account the financial worth of the wrongdoer.
· To merit an award of punitive damages, the defendant’s conduct must transcend the level of ordinary negligence and enter the realm of willful and wanton misconduct, which the courts define as conduct that is of a gross and flagrant character, evincing reckless disregard of human life, or of the safety of persons exposed to its dangerous effects, or there is that entire want of care which would raise the presumption of a conscious indifference to consequences, or which shows wantonness or recklessness, or a grossly careless disregard of the safety and welfare of the public, or that reckless indifference to the rights of others which is equivalent to an intentional violation of them.
· A corporate employer, like an individual employer, may be held liable for punitive damages based on the legal theories of either direct or vicarious liability.
· In order to hold a corporate employer vicariously liable for punitive damages for the acts of its employees, the plaintiff must establish: (1) fault on the part of the employee that rises to the level of willful and wanton misconduct; and (2) some fault on the part of the corporate employer that rises to the level of at least ordinary negligence.
· A proffer of evidence supporting a punitive damages claim is merely a representation of what evidence the defendant proposes to present and is not actual evidence.
· Cohen v. Office Depot, Inc. (1999) (partially overturned by 2000 Cohen case)
· Florida statute requiring leave of court to include prayer for punitive damages conflicted with federal procedural rule, and so did not apply in federal diversity action.  (Still good law.)

· For state purposes, Fla. Stat. Sec. 768.72 is substantive.  For federal purposes, Fla. Stat. Sec. 768.72 is procedural because it conflicts with Fed.R.Civ.P. 8(a)(3).  (State statute says must amend for punitive damages; federal rule says must include punitive damages in initial complaint.)
· Once a state statute conflicts with a federal rule, the Rules Enabling Act/Hanna analysis kicks in (does not matter whether state categorizes its statute as procedural or substantive.

· Glitch: looks like state adopted federal rule for amendments but not for pleadings.
· Cohen v. Office Depot, Inc. (2000)
· In determining, for purposes of diversity jurisdiction, whether class claim for punitive damages can be aggregated to satisfy jurisdictional amount in controversy requirement for a class, question is whether single punitive damages claim on behalf of class can be attributed in toto to each and every class member so they can individually satisfy the requisite amount in controversy; if the single punitive damages claim cannot be attributed as a whole to each class member, it must be allocated or divided pro rata among the class members, and, after that is done, the total amount of relief sought by each plaintiff must satisfy the jurisdictional amount.
Claims—Joinder by Plaintiffs

· Fla.R.Civ.P. 1.110. General Rules of Pleading.

· Joinder of Causes of Action: (1) may state as many claims or causes of action or defenses as the pleader has; (2) when two or more statements are made in the alternative and one of them, if made independently, would be sufficient, the pleading is not made insufficient by the insufficiency of one or more of the alternative statements; (3) pleadings shall be construed so as to do substantial justice.
· Fed.R.Civ.P. 18. Joinder of Claims and Remedies. (Cf. to Fla.R.Civ.P. 1.110, which is not as liberal as the federal rule.)
· Fed.R.Civ.P. 19. Joinder of Persons Needed for Just Adjudication. (Cf. to Fla.R.Civ.P. 1.110.)
· Horowitz v. United Investors Corporation
· Where causes are brought in different rights they are separate causes of action.
· The civil practice of Florida forbids the joinder of causes which arise out of separate rights.
· Doctrine of res judicata bars only if it clearly appears that action could have been brought with previously litigated action.
· County of Sarasota v Wall
· Where two claims are improperly joined, the party should elect which of the improperly joined claims he wishes to proceed on in the original suit.
· Election of one wrongfully joined claim does not prevent the party from re-filing (and obtaining new service of process for) the other wrongfully joined claim as a separate suit.
· Haas v. Roe
· Plaintiff cannot sue in two different capacities in the same lawsuit.  (This constitutes misjoinder.)
· Plaintiff cannot join unrelated claims in the same action over defendant’s objection (opposite of the federal rule).
· But, counterclaims and crossclaims do not have to arise out of the same transaction (same as the federal rule).  (Maybe balances out the fact that the defendant is an involuntary party.)
· “Same right” = same capacity and same tansaction.
Compulsory Counterclaims and Splitting Causes

· Fla.R.Civ.P. 1.170. Counterclaims and Crossclaims.
· Compulsory Counterclaims: arise out of the same transaction or occurrence as the original action and do not require the presence of third parties over whom the court cannot acquire jurisdiction.  Need not state a claim if: (1) the claim is already the subject of another pending action; (2) the opposing party brought suit upon that party’s claim by attachment or other process by which the court did not acquire jurisdiction to render a personal judgment on the claim and the pleader is not stating a counterclaim under this rule.
· Permissive Counterclaim: does not arise out of the same transaction or occurrence as the original action.
· Counterclaim Exceeding Opposing Claim: does not matter if counterclaim exceeds damages sought in original claim.
· Counterclaim against the State: the rules do not enlarge the right to assert claims against the State.
· Counterclaim Maturing or Acquired after Pleading: may be presented as a counterclaim by supplemental pleading with the permission of the court.
· Omitted Counterclaim or Crossclaim: my set up the counterclaim or crossclaim by amendment with leave of the court.
· Crossclaim against Co-Party: arises out of the same transaction or occurrence of the original action or of a counterclaim therein, or relating to any property that is the subject matter of the original action.
· Additional Parties May Be brought In: when additional parties are require to grant complete relief, those parties shall be named in the crossclaim or counterclaim and made parties to the action unless jurisdiction cannot be obtained or joinder would deprive the court of jurisdiction.
· Separate Trials; Separate Judgments: If the court orders separate trials, judgment on a counterclaim or crossclaim may be rendered when the court has jurisdiction to do so even if a claim of the opposing party has been dismissed or otherwise disposed of.
· Demand Exceeding Jurisdiction; Transfer of Action: If demand of any counterclaim or crossclaim exceeds the jurisdiction of the court in which the action is pending, the action shall be transferred forthwith to a court in the same county that has proper jurisdiction.
· Londono, M.D. v Turkey Creek, Inc.
· Failure to raise compulsory counterclaim in the original suit constitutes waiver of that claim.
· Private party may bring a malicious prosecution claim against another private party for damages not considered or recovered in the original action.
· Not barred from malicious prosecution action for damages that are different from those damages considered or awarded by TC in initial suit.
· Separate controversies with distinct and unrelated facts ( not compulsory counterclaim.
· Counterclaim is compulsory if defendant’s claim arises out of the same transaction or occurrence that formed the subject matter of plaintiff’s claim ( a court should focus on whether a logical relationship existed between the claim and the counterclaim.  (Logical relationship might, but does not have to, be a “but for” causation.)
· Claim and counterclaim overlap re operative facts (operative facts are probative of an element that needs to be proven for relief).
· If the most important facts to the first claim and the most important facts to the second claim are distinct and unrelated, it is not a compulsory counterclaim.
“Same Transaction or Occurrence” Interpreted Differently in Different Situations for the Same Policy Reasons:
· Interpreted broadly in allowing counterclaims ( serves policy of allowing parties access to courts.

· Interpreted narrowly for purposes of res judicata ( serves policy of allowing parties access to courts.
· Tyson v. Viacom, Inc.
· Definition of res judicata: A judgment on the merits rendered in a former suit between the same parties or their privies, upon the same cause of action, by a court of competent jurisdiction, is conclusive not only as to every matter which was offered and received to sustain or defeat the claim, but as to every other matter which might with propriety have been litigated and determined in that action.
· Four identities are required for res judicata to be applicable to a case: (1) identity of the thing sued for; (2) identity of the cause of action; (3) identity of the persons and parties to the actions; and (4) identity of the quality or capacity of the persons for or against whom the claim is made.
· The presence of identity of the cause of action, as required for application of res judicata, is a question of whether the facts or evidence necessary to maintain the suit are the same in both actions.
· The rule against splitting causes of action provides that, as a general rule, the law mandatorily requires that all damages sustained or accruing to one as a result of a single wrongful act must be claimed and recovered in one action or not at all.
· One who impermissibly splits causes of action may run afoul of res judicata, but one who runs afoul of res judicata may not have done so by impermissibly splitting causes of action, as the claim could be barred by another aspect of res judicata.  (Because the rule against splitting causes of action is only an aspect of res judicata, if res judicata is not a bar to the bringing of a claim, impermissible splitting of causes of action is not either.)
· Interplay between res judicata and splitting causes of action aspect of res judicata: Res judicata defines a cause of action in terms of identical facts; the rule against splitting causes of action defines a cause of action in terms of a single wrongful act.
· Transactional approach is greater than operative facts approach.
Indispensable Parties

· Florida Department of Revenue v. Cummings
· Legal father is an indispensable party in an action to determine paternity and to place child support obligations on another man unless it is conclusively established that the legal father’s rights to the child have been divested by some earlier judgment.
· Definition of an indispensable party: a party whose interest in the controversy makes it impossible to completely adjudicate the matter without affecting either that party’s interest or the interests of another party in the action.
· General rule in equity is that all persons materially interested, either legally or beneficially, in the subject matter of a suit must be made parties either as complainants or defendants so that a complete decree may be binding upon all parties.
· Hertz Corporation v Piccolo
· Insured is an indispensable party in a suit grounded on the alleged negligence of the insured.
· Indispensable parties are necessary parties so essential to a suit that no final decision can be rendered without their joinder.
· As to necessary parties other than indispensable parties, i.e., parties who have an interest in the suit and ought to be made parties but who do not have to be joined before a final decision may be rendered, a final decision will bind those necessary parties joined in the suit, but will have no effect on the rights of necessary unjoined parties.
· Louisiana treats its statute as substantive, Florida treats its similar statute (with opposite policy) as substantive ( Louisiana law applies.
· Regarding conflicts of law (Florida applying foreign law), local law of forum determines who may and who must be parties to a proceeding unless the substantial rights and duties of parties would be affected by a determination of this issue.  If substantial duties are affected, in other words, if substantial law is an issue, the local law of the state where the injury occurred determines the rights and liabilities of the parties, unless, with respect to the particular issue, some other state has more significant relationship.  (Here, a party suing in a Florida court under Louisiana’s direct action statute which allows suit against the insurer without joinder of the insured tortfeasor could maintain suit solely against the tortfeasor’s insurer (contrary to Florida’s rule in VanBibber).  The tortfeasor was not an indispensable party in a suit against the tortfeasor’s insurer based on Louisiana’s direct action statute.)
Discovery—Scope

· Allstate Insurance Company v. Langston
· Discovery in civil cases must be relevant to subject matter of case and must be admissible or reasonably calculated to lead to admissible evidence.
· Irrelevant materials sought in a discovery request do not necessarily cause irreparable harm, but litigants are not entitled carte blanche to irrelevant discovery.
· The scope of discovery is broader in bad faith claims because how the insurance company treats other claimants and what internal operating procedures it has adopted will likely be relevant.  
· Certiorari review is appropriate when a discovery order departs from the essential requirements of law, causing material injury to a petitioner throughout the remainder of the proceedings below and effectively leaving no adequate remedy on appeal.  Two conflicting interpretations of this standard: (1) Insurer argues that irreparable harm is presumed when the discovery compelled is not in any way related to the lawsuit (not relevant or likely to lead to relevant evidence); (2) Insured argues that certiorari is unavailable unless the insurer proves it will suffer irreparable injury.
· Amente v. Newman, M.D.
· Statute providing for discovery of patient’s medical records upon proper  notice to patient or his legal representative by party seeking such records was inapplicable to medical malpractice action in which plaintiffs could not give requisite notice because they did not know patients’ names and addresses, but could not be given names and addresses without revealing patients’ identities; statute’s inapplicability, however, was conditioned upon proper redaction of records so as to protect patients’ identity.
· Relevancy of information is broader in the discovery context than in the trial or evidentiary context because in discovery, information is relevant so long as it appears reasonably calculated to lead to the discovery of admissible evidence.
· Royal Caribbean Cruises, Ltd. v. Doe
· The party seeking to quash a pretrial discovery order by certiorari must establish that the discovery order is a departure from the essential requirements of law, which, if uncorrected, will result in material injury that cannot be remedied on direct appeal.
· The fact that the ordered discovery is irrelevant is not, without more, a basis for granting certiorari relief from the discovery order.
· Under WPD, documents prepared by or on behalf of a party in anticipation of litigation are not discoverable.
· WPD objection is not waived by failing to prepare a privilege log.
Possible objections to discovery:

· Relevancy

· Proportionality/hardship/privacy

· Failure to ask in the proper manner

· Improper information sought from an expert

· ACP (communications between attorney and client for the purpose of legal counsel under confidential circumstances)
· WPD (documents and tangible things prepared in anticipation of litigation)
Discovery—WPD

· Northup v. Acken, M.D.
· All materials reasonably expected or intended to be used at trial, including documents intended solely for witness impeachment, are subject to proper discovery requests and are not protected by WPD.
· An attorney may not be compelled to disclose the mental impressions resulting from his investigations, labor, or legal analysis unless the product of such investigation itself is reasonably expected or intended to be presented to the court or before a jury at trial.
· Allstate Indemnity Company v. Ruiz
· All materials, including documents, memoranda, and letters, in an insurer’s underlying claim and related litigation file material that was created up to and including the date of resolution of the underlying disputed matter and pertains in any way to coverage, benefits, liability, or damages should be produced in discovery in a first-party bad faith action in connection with evaluation of the insurer’s statutory obligation to process claims in good faith.
· Insurer’s materials prepared after the resolution of the underlying disputed matter and initiation of the bad faith action may be subject to production in first-party bad faith action upon a showing of good cause or pursuant to an order of the court following an in-camera inspection.
· Where insurance coverage and bad faith actions are initiated simultaneously, courts should employ existing tools such as the abatement of actions and in-camera inspection, to ensure full and fair discovery in both causes of action.
· When the underlying claim for insurance benefits has been resolved, all files pertaining to the underlying dispute which produced the alleged bad faith are discoverable in first-party case as in traditional common law third-party bad faith cases for failure to settle third-party claims.
· WPD that may otherwise be afforded to documents prepared in anticipation of litigation of the underlying insurance coverage dispute does not automatically operate to protect such documents from discovery in the ensuing, or accompanying, bad faith action.
· First-party claim: you are suing insurance company re your own claim under the insurance.
· Third-party claim: someone else is suing your insurance company and you because they want money from you and you want insurance company to indemnify you.
· First- and third-party insurance bad faith claims are treated the same re discovery.
· XL Specialty Insurance Company v. Aircraft Holdings, L.L.C.
· Insured was not entitled to discovery from insurer of documents relating to underlying breach of contract action against insurer that were covered by ACP, in first-party bad faith claim against insurer.
· Even if ACP were eliminated in insured’s first-party bad faith action against insurer regarding documents relating to insured’s underlying breach of contract claim, insured was not entitled to discovery of those documents while the breach of contract claim was pending on appeal.
· Distinguishes Ruiz: the holding in Ruiz applies only to WPD, not to ACP (i.e., can discover WPD from underlying claim in bad faith claim but cannot discover APC from underlying claim in bad faith claim).
· Publix Supermarkets, Inc. v. Johnson
· Certiorari is the proper method for challenging an order that compels disclosure or denies protection from such disclosure.
· Accident reports and investigative materials of a party, when prepared in anticipation of litigation, constitute WP and are not subject to discovery without a showing that the party seeking the discovery has need of the materials in preparation of the case and is unable without undue hardship to obtain the substantial equivalent of the materials by other means.
Discovery—WPD re Expert Witnesses

· Wackenhut Corporation v. Crant-Heisz Enterprises, Inc.
· If an expert has been hired to conduct an investigation in anticipation of litigation, then his reports and memoranda constitute materials compiled in preparation for trial subject to WPD.
· Need and undue hardship shown where photographs similar to the photographs expert took could not be taken because the warehouse in question had been replaced after the arson ( scene could not be reproduced.
· CSX Transportation, Inc. v. Carpenter
· Discovery not compelled even though similar situation to Wackenhut (where scene of the accident could not be reproduced) because the attorney relied on his own assertions, instead of on affidavits or testimony, to support the need and hardship.
· Implicit in these WPD cases is the assumption that both plaintiff and defendant have equal access to the scene of the accident at the time of its occurrence.  This assumption is perhaps unreasonable.
· Elkins v. Syken
· Purpose of Discovery: to simplify issues in case, to eliminate element of surprise, to encourage settlement of cases, to avoid costly litigation, and to achieve balanced search for truth to ensure fair trial.  Not: to be used as a tactical tool to harass adversary in matter that actually chills availability of information by nonparty witnesses, to make discovery process so expensive that it could effectively deny access to information and witnesses or force parties to resolve their disputes unjustly.
· Eight Criteria to be Followed in Seeking Financial Information from Opposing Medical Experts: (1) The medical expert may be deposed either orally or by written deposition.  (2) The expert may be asked as to the pending case, what he has been hired to do and what the compensation is to be.  (3) The expert may be asked what expert work he generally does.  Is the work performed for the plaintiffs, defendants, or some percentage of each?  (4) The expert may be asked to give an approximation of the portion of his professional time or work devoted to service as an expert.  This can be a fair estimate of some reasonable and truthful component of that work, such as hours expended, or percentage of income earned from that source, or the approximate number of independent medical examinations (IMEs) that he performs in one year.  The expert need not answer how much money he earns as an expert or how much the expert’s total annual income is.  (5) the expert may be required to identify specifically each case in which he has actually testified, whether by deposition or at trial, going back a reasonable period of time, which is normally three years.  A longer period of time may be inquired into under some circumstances.  (6) The production of the expert’s business records, files, and 1099s may be ordered produced only upon the most unusual or compelling circumstance.  (7) the patient’s privacy must be observed.  (8) An expert may not be compelled to compile or produce nonexistent documents.
· Allstate v. Boecher
· Elkins and its rationale do not govern, the expert witness rule may not govern, and courts typically allow broad discovery of relevant info from a PARTY (not the EXPERT).
Summary Judgment

· Fla.R.Civ.P. 1.510. Summary Judgment.
· For Claimants:  may move for summary judgment upon all or any part of the action with or without supporting affidavits after 20 days from commencement of the action.
· For Defending Party: may move for summary judgment upon all or any part of the action with or without supporting affidavits at any time.
· Motion and Proceedings Thereon: the motion shall state with particularity the grounds upon which it is based and the substantial matters of law to be argued and shall specifically identify any affidavits, answers to interrogatories, admissions, depositions, and all other materials as would be admissible in evidence (“summary judgment evidence”) on which the movant relies.
· Case Not Fully Adjudicated on Motion: If judgment is not rendered upon the whole case, TC shall ascertain which material facts are in dispute and which material facts are not in dispute, and make an order declaring its findings.  At trial/final hearing, the facts not in dispute will be deemed established, and those in dispute will be tried.
· Form of Affidavits; Further Testimony: supporting and opposing affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible in evidence, and shall affirmatively show that the affiant is competent to testify to the matters stated therein.
· When Affidavits Are Unavailable: TC may refuse the application for summary judgment or may continue the proceeding until the roper affidavits are made.
· Affidavits Made in Bad Faith: the bad faith party shall pay the other party the amount of reasonable expenses which the filing of the affidavits caused the other party to incur, including reasonable attorney fees, and any offending party or attorney may be adjudged guilty of contempt.
· Hervey v. Alfonso
· Party moving for summary judgment has the burden of establishing irrefutably that nonmoving party cannot prevail; it is only after moving party  has met this heavy burden that nonmoving party is called upon to show the existence of genuine issues of material fact.
· Scintilla Rule: If record reflects existence of any genuine issue of material fact or the possibility of any issue, or if record raises even the slightest doubt that issue might exist, that doubt must be resolved against moving party and summary judgment must be denied.  (Here, material fact is whether wet floor signs were positioned in plaintiff’s sight.)
· In an appeal from entry of summary final judgment, DCA should indulge all proper inferences in favor of party against whom summary judgment was sought.
· Christenson-Sullins v. Raymer
· Even when facts are uncontroverted, entry of summary judgment is erroneous if different inferences can be drawn reasonably from those facts.  (Here, the uncontroverted facts lead to an issue of which inference should be drawn: auto theft/conversion or permissive use.)
· Davis v. Dollar Rent a Car Systems, Inc.
· Cannot make a request for admissions requesting to seek a purely legal conclusion.  The failure of a party to deny a purely legal conclusion in a request for admissions will not establish the legal conclusion and will not permit summary judgment.
Sanctions

· Fla. Stat. Sec. 57.105. Court Costs—Attorney’s Fee; Sanctions for Raising Unsupported Claims or Defenses; Service of Motions; Damages for Delay of Litigtion.
· Designed in part to make lawyers do pre-filing investigation on the FACTS of the case to make sure the client is being candid with the lawyer.  Must do research that a reasonable lawyer would have done.
· The court shall (either sua sponte or upon motion) award reasonable attorney fees to the prevailing party to be paid in equal amounts by the losing party and the losing party’s attorney when the attorney knew or should have known a claim or defense was not supported by the necessary material facts or was not supported by the application of then-existing law to those material facts, unless the attorney was making a good-faith argument for the extension, modification, or reversal of existing law or establishment of new law as it applied to the material facts, with a reasonable expectation of success.
· If the moving party proves by a preponderance of the evidence that the opposing party took action primarily for the purpose of unreasonable delay, the court shall award damages to the moving party for its reasonable expenses incurred in obtaining the order, which may include attorney fees and other loss resulting from improper delay.
· Safe Harbor: A motion by a party seeking sanctions under this section must be served but may not be filed with or presented to the court unless, within 21 days after service of the motion, the challenged paper, claim, defense, contention, allegation, or denial is not withdrawn or appropriately corrected.
· O’Grady v. Potash
· Trial judge was not entitled to take into consideration indemnification of third party defendant in determining whether third party defendant, who was involved in litigation with third party plaintiff, could recover attorney fees; fact that third party defendant was indemnified had no bearing on determination of entitlement to fees.
· Courts cannot consider the equities of the situation in considering attorney fees under Fla. Stat. Sec. 57.105.
· Read v. Taylor
· In order to award attorney fees under Fla. Stat. Sec. 57.105, the claim must be so clearly and obviously lacking as to be untenable.
· Just because dismissed with prejudice does not mean attorney fees are appropriate under Fla. Stat. Sec. 57.105.
· Attorney fees under Fla. Stat. Sec. 57.105 are inappropriate as long as the complaint alleges some justiciable issue.
· Purpose of Fla. Stat. Sec. 57.105 is to discourage baseless claims, stonewall defenses, and sham appeals in civil litigation by placing a price tag through attorney fee awards on losing parties who engage in these activities.
· Frivolous when filed?  Legal/factual changes that render an originally non-frivolous pleading frivolous?
· Boca Burger v. Forum
· Fla. Stat. Sec. 57.105 may be levied at appellate level.
· DCA must specify which conduct it is sanctioning under Fla. Stat. Sec. 57.105: action at TC level or action at DCA level.  If sanction is for action at TC level, it must be remanded to TC to assess damages.
· Defending an erroneous order on appeal may lead to sanctions (if lawyer knows it mislead the TC by advocating a meritless position).
Offer of Judgment and Demand for Judgment

· Fla. Stat. Sec. 768.79. Damages—Offer of Judgment and Demand for Judgment.
· Designed to stop inflated demands from plaintiffs and low offers from defendants.  Also punishes parties’ failure to accept reasonable offers/demands.
· Tacet assumption: you can predict what your case is worth in the pre-trial stages.
· Offer of Judgment: If defendant files an offer of judgment which is not accepted by the plaintiff within 30 days, the defendant shall be entitled to recover reasonable costs and attorney fees if the judgment is one of no liability or the judgment obtained by the plaintiff is at least 25% less than such offer.
· Demand for Judgment: If plaintiff files a demand for judgment which is not accepted by the defendant within 30 days and the plaintiff recovers judgment in an amount at least 25% greater than the offer, the plaintiff shall be entitled to recover reasonable costs and attorney fees.
· If rejected, neither an offer nor demand is admissible in subsequent litigation, except for pursuing the penalties of this section.
· Fla.R.Civ.P. 1.442. Proposals for Settlement.
· Provides method for initiating offers of judgment and demands for judgment.
· TGI Friday’s, Inc. v. Dvorak
· Fla. Stat. 768.79 begins by creating an entitlement to fees.  That entitlement may then lead to an award of fees.  That award may then be lost by a finding that the entitlement was created “not in good faith,” or the amount of the award may be adjusted up or down by a consideration of statutory factors.  
· Fla. Stat. 768.79 must be strictly construed because it is in derogation of the common law.
· Fla. Stat. 768.79 creates a substantive entitlement to fees which would not exist at common law (circular because presumes a sanction is substantive).
· Good faith offer/demand must have some reasonable foundation in evidence (summary judgment-esque).
· Willis Shaw Express, Inc. v. Hilyer Sod, Inc.
· Offers of judgment made by multiple offerors must apportion the amounts attributable to each offeror.
· McMahan v. Toto
· Federal Court applies Florida’s offer of judgment statute.
· Court argues by analogy and applies attorney fee rule to punitive damages: Where an offer explicitly excludes attorney fees, it is invalid because the total amount of the proposal is not stated (because attorney fees need to still be calculated to settle all claims).  Where an offer does not explicitly exclude attorney fees, they are assumed to be included.
· Nominal offers are suspect where they are not based on any assessment of liability and damages.  They can be valid if the offerors have a reasonable basis at the time of the offer to conclude that their exposure was nominal.
· Good faith means a reasonable foundation on which to base the offer.  Do not have to possess, at the time of the offer, the kind of quantum evidence needed to support a judgment.
· Florida’s offer of judgment statute is applicable to cases that are tried in Florida even if the substantive law that governs the case is that of another state.
· Jones v. United Space Alliance, L.L.C.
· For conflicts of law purposes, Fla. Stat. 768.79 is substantive for Erie purposes ( in a diversity case, the federal courts will apply Fla. Stat. 768.79 even though it might conflict with Fed.R.Civ.P. 68.
Is Fla. Stat. 768.79 procedural or substantive?

· Fla. Stat. 768.79 is a chameleon—for some purposes it is substantive, for other purposes it is procedural.
