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THE NEGLIGENCE PRINCIPLE

A.  Components of a Negligence Claim

Duty
+
Breach

+
Causation
+
Actual damages
Failure to conform,

Actual, legal
carelessness.

Liability
B. Fault Liability
Plaintiff must come prepared with evidence to show either that the intention was unlawful or that the defendant was at fault.
· If the injury was unavoidable, and the conduct of the defendant was free from blame, he will not be liable.

· Those facts that are essential to the plaintiff’s case must be proven by the plaintiff.
Brown v. Kendall (Massachusetts, 1850)
PH:

Brown (Π, poked in the eye) sued Kendall (Δ, poker) for trespass for assault and battery.  Jury found for Π.  Δ appealed

F:
Π and Δ’s dogs were fighting
Δ took stick and beat the dogs to separate them while Π looked on.

Π advanced one or two steps towards dogs

As Δ was backing away from dogs, while still beating them, Δ struck Π in the eye causing severe injury.

Court instructed the jury that Δ had to prove his duty of care

I:

Can a Π recover damages for trespass when Δ’s conduct causing the injury was unintentional?

H:

To show that Δ was liable for trespass he must be shown to be at fault and that the action in question was not a mere accident.  It is Π’s duty to prove that Δ is at fault.
Rule:  a Π must show that criminal intent or fault existed in order for an action to be considered trespass.

R:

It is not enough to show that a particular act led to a particular injury for trespass to be present.  It must be shown that either there was criminal intention or fault.  If the injury was unavoidable and the conduct was free from blame, Δ is not liable.  The burden of proof lies with Π.  To do otherwise would be to assume Δ was guilty.

J:

New trial

Notes:

Jury charge was wrong because 1) it placed the burden of proof on the defendant, and 2) it equated necessary care with ordinary care and unnecessary care with extraordinary care.  Under trespass, non-negligence might have been contemplated under liability in trespass.  Now the burden of proof is placed on the plaintiff to show fault.  Before every trespass was actionable, now you must show fault.
C.  The Standard of Care
1.  Unreasonable Risk
(1)  Creation of Risk
To show that the defendant’s conduct failed to meet the duty of care , the plaintiff must show that the defendant’s conduct created an unreasonable risk of harm..
There is no benefit of hindsight; one is not guilty of negligence when one fails to foresee the unusual and remote conduct of others.  Ordinary caution does not involve forethought of extraordinary peril.

Adams v. Bullock (New York, 1919)
PH:

Adams (Π, a boy of 12) sued Bullock (Δ, a trolley owner) for negligence.  Verdict for Π.  Δ appealed.  Appellate Division court affirmed.  Δ appealed.

F:
Trolley wire runs under overpass (train) used by pedestrians.

Boy crossed bridge swinging wire, wire came in contact with trolley wire and boy suffered burns in his hand.

I:

Whether a Π can recover damages for negligence when all reasonable precautions against foreseeable accidents had been taken?

H:

The boys conduct was so out of the ordinary that it was not foreseeable and Δ was not negligent in not having taken measures against it.

R:

Δ had taken all measures required by custom and ordinary forethought.  This type of situation was so unusual and random that no reasonable man could have foreseen it before it happened.  If it was easy to protect the wires, there might have been a duty to do so, but that was not the case.  Ordinary caution did not involve forethought of this extraordinary peril.  However, if there had been a readily available, easily implemented measure (“facility of protection”) there would have been a duty to protect.
J:

Reversed

Notes:

Foreseeability and availability of fixes.  How difficult it was to take precautions clenched the case.  Negligence is designed for tortfeasor to be able to defend himself (making more restrictive)
(1)  Calibration of the Standard of Care
B<PL mathematically implies that the more serious the potential injury, the less probable its occurrence needs to be before a defendant will be held liable for not guarding against it.  Thus, if a reasonable person would realize that a potential injury would be extremely grave, there may be liability even though it was relatively unlikely that the accident would occur.
United States v. Carroll Towing Co. (Second Circuit, 1947)
PH:

Connors (Π, a barge company) sued Carroll (Δ, a tugboat company) for damages.  Bench trial and verdict for Π with damages reduced.  Π appealed.

F:
Δ readjusted lines on Π’s barge as they were trying to get another barge out.

Π’s barge broke loose, collided with a tanker and sank.

Π’s bargee was not on Π’s barge when it broke loose.

Incident took place during working hours in wartime period.
I:

Whether a Π is negligent for not taking precautions against a foreseeable risk of accident by having a bargee on board?
H:

An Δ’s duty to provide against resulting injuries is a function of the probability that they will occur, the gravity of the injury that might result, and the burden of adequate precautions.  When the burden is inferior to the product of the other two variables, precautions must be taken.
R:

There can be no fast rule on all occasions when a bargee should be present because the instances of this are many and varied, the function of 1) the probability that something might occur, 2) the severity of such a thing happening, 3) the cost of having the bargee aboard to prevent it from happening.  In deciding whether to have the bargee on board or not, Π should have considered all three.  If the sum of the first two is greater than the third, the bargee should have been present.  At the time of the accident the probability of one taking place was high:  it was the middle of the work day and traffic was very heavy due to the war effort.  So was the severity of possible accidents.  Finally, the burden to prevent this from happening was low:  the bargee was absent and had no excuse for his absence.
J:

Affirmed.
Notes:

The problem with B<PL is that it is hard to quantify each element.  Additionally, if a company is justified in not implementing precautionary measures because their cost outweighs probability and liability victims are left out in the cold with no compensation.

Profit maximizing enterprises will pay tort damages so long as the burden is more expensive than the torts.
Lord Reid’s Bolton rule:  “…take into account not only how remote the chance… but also how serious the consequences… but I do not think that it would be right to take into account the difficulty of remedial measures.  If cricket cannot be played on a ground without creating a substantial risk, then it should not be played at all.”
Calibrating the standard
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2. The Reasonable Person

There is no stratification of degrees of care as a matter of law, rather, there are only different amounts of care as a matter of fact.
Bethel v. New York City Transit Authority (New York, 1998)
PH:

Bethel (Π, disabled passenger) sued N.Y.C. Transit Authority (Δ).  Jury found for Π.  Affirmed on appeal.

F:
Trial judge instructed jury that Δ as a common carrier had a duty to use the highest care.

Π could not prove that Δ knew of defect and relied on theory of constructive notice based on evidence of repairs made to wheelchair lift 11 days before accident.
I:

Whether a duty of the highest care is applied to common carriers or instead a duty of reasonable care under the circumstances?
H:

The rule of a common carrier’s duty of extraordinary care is no longer viable.  A common carrier is subject to the same duty of care as any other potential tortfeasor – reasonable care under all of the circumstances of the particular case.

R:

The duty of extraordinary care for common carriers grew out of the great number of personal injury cases arising out of railroad accidents in the late 19th century when equipment was primitive and prone to cause accidents.  That’s no longer the case.

There is an inconsistency between the duty of highest care and the fundamental concept of negligence in tort doctrine.  Negligence presupposes some uniform standard of behavior.  Due to the infinite variety of situations that may arise, definite rules cannot be fixed that will encompass every situation.  The objective reasonable person standard takes into account the circumstances with which the actor was confronted when the accident took place.  Thus, the reasonable person standard, in taking into account the particular circumstances of each case, is perfectly sufficient to allow courts and juries to take into account the ultrahazardous nature of a tortfeasor’s activity.
J:

Reversed and remanded.
Notes:

Reasonable person takes account of circumstances so there is no need for a heightened standard of care.
Should the standard be measures by the person’s conduct or mental state?  If it is to be measured by the conduct, should that conduct be measured against an external standard of the person’s own capacity?  The reasonable person standard is a two-fold external test:

only conduct matters

objective test:  conduct must be evaluated without regard to idiosyncrasies (objective vs. subjective)
The reasonable person is not infallible or perfect.  He is capable of making mistakes or errors but only to the extent that they embody the normal standards of community behavior.  The standard represents the general level of moral judgment of the community, what it feels ought ordinarily to be done, and not necessarily what is ordinarily done although often both will come to be the same thing.
What is blameworthy in the average man.

  (i)  Dangerous Instrumentalities

Stewart v. Motts
Π:  Handling gas requires a high degree of care

There is only one standard of care in negligence actions involving dangerous instrumentalities –reasonable care under the circumstances.  A reasonable man using dangerous instrumentalities must necessarily exercise a higher degree of care proportionate to the danger.

 (ii)  Physical Disabilities

If the defendant has a physical disability, the standard for negligence is what a reasonable person with that physical disability would have done.  Sudden disability for the first time (e.g. heart attack or epileptic seizure) is not usually considered to have negligently caused an accident.  However, one who knows that he is the subject to such attacks or seizures might be found to have been negligent in engaging in a certain activity (e.g. driving)
In some cases, like those of blind persons, sometimes the disabled person will have to be more careful than a non-disabled person on account of his knowledge of his limited capacity.

(iii)  Mentalability
Diminished capacity

The ordinary reasonable person is not deemed to have the particular mental characteristics of the defendant.  The defendant is not absolved of negligence because he is more stupid, hot-tempered, careless or of poorer judgment than the ordinary person.
Imbecility

A mental state so low that it must be considered imbecilic or moronic, and which prevents the actor from understanding that danger exists will usually be held to render negligence impossible.

Insanity

Paradoxically, courts have been more inclined to impose a reasonable person objective standard upon insane persons than upon mentally deficient ones.  However, recently courts have begun to hold than insane persons, whether plaintiff or defendant, are not negligent if their insane state prevented them from understanding or avoiding the danger.

Intoxication

A defendant who is intoxicated is held to the standard of conduct of a reasonable sober person.
 (iv)  Children

Parents are rarely vicariously liable for their children.  Parents may be liable for their own negligence in permitting their children to do something beyond their ability or in failing to exercise control over a dangerous child.
Traditionally, children have been held to the standard of conduct reasonable for persons of their actual age, intelligence and experience.

When children engage in adult activities, courts have applied adult standards; “…one cannot know whether the operator of an approaching automobile, airplane or powerboat is a minor or an adult.

What accounts for the difference in treatment between children and adults with diminished capacity?  Notice.  Anybody can recognize a child and knows what he is capable of, whereas in the case of an adult with diminished capacity his lack of capacity is not, in most cases, readily apparent.
  (v)  Elderly

Old age is not treated like kids age.  Kids are expected to be lacking in common sense.  But an elderly person: 1) has experience and 2) no two year olds are alike.  Elderly persons are treated like adults but consideration might be made for their infirmities.
.(vi)  Beginners

Should inexperienced persons, regardless of age, be held to a less demanding standard?  Courts have generally found that some activities are so dangerous that the risk must be borne by the beginner rather than the innocent victims.  Lack of competence is no excuse.
(vii)  Emergency Doctrine
A person confronting an emergency not of his or her own making is required to exhibit only an honest exercise of judgment.  A person confronted with a sudden and unforeseeable occurrence, because of the shortness of time in which to react, should not be held to the same standard of care as someone confronted with a foreseeable occurrence.
An increasing number of states are refusing to give an emergency charge in any negligence case.

D.  The Roles of Judge and Jury

Normally, questions of due care are left up to the jury.  When is it appropriate for judges to take that question away?

In Goodman the court was dealing with a standard of conduct and when the standard is clear the court believed it should be laid down once an for all by the court.
Baltimore & Ohio Railroad Co. v. Goodman (Supreme Court, 1927)
PH:

The administratrix for Goodman (Π, driver) sued B. & O. Railroad (Δ) fro negligence.  Δ’s request for directed verdict was denied and verdict for Π.  Affirmed on appeal.

F:

Π did not have a clear view of track until he was within twenty feet of it.

Π had slowed down to five or six miles per hour.

I:

Can a Π recover damages for negligence in a train collision when Π had twenty feet to see the incoming train and was traveling at five or six miles per hour?

H:

The facts themselves prove that Π was negligent in crossing tracks.  The standard of conduct was clear and the court should have ruled accordingly.
R:

In a situation like this, ordinary custom is to look and see.  Π had twenty feet in which to look and see the train coming.  Even if he had not had those twenty feet, he should have stopped, gotten out or checked.  This is a custom obvious to everybody and the court should have ruled accordingly because given the facts and the known standard there was no question for the jury.
J:

Reversed
Notes:

Holmes is concerned with cases that have no basis from getting to the jury.  His intent was to set a standard that keeps some of these cases, where it is clear that the standard was violated, from getting to the jury.

Holmes believed that when a standard of conduct pure and simple is given to the jury, it is because the judge lacks expertise regarding that particular standard and seeks the jury’s practical experience in its application.  However, Holmes believed, judges through experience in court acquire over time a good sense of what the community thinks is common sense and thus should give the jury the plain rule, but instruct and guide the jury in its application.

The problem with courts attempting to regulate standards of behavior by issuing strict rules, is that these standards tend to prove inflexible and other courts are not likely to apply them in every situation.

Pokora v. Wabash Railway Co. (Supreme Court, 1934)
PH:

Pokora (Π, a driver) sued Wabash Railway (Δ).  Directed verdict for Δ.  Upheld on appeal.

F:

Π could not see the track and did not hear any train coming.

Railroad crossing was in a populous city and it was daytime.

I:

Can a Π present his case to a jury for damages stemming from a train accident when Π could not see the train tracks and crossed relying on his sense of hearing only?

H:

Extraordinary situations may not wisely or fairly be subjected to tests or regulations that are fitting for the commonplace or normal.  .

R:

The crossing was in a busy city, there were other cars waiting.  Π could reasonably expect Δ to blow whistle.  It was perhaps not practicable to get out and look because of the danger involved and because by the time Π returned to car the trains could be crossing.  These are things for a jury to consider in determining if Π used reasonable caution.  Extraordinary situations may not wisely or fairly be subjected to legal tests that are fitting for the commonplace or normal.  In such situations, the question is one suitable for the jury.
J:

Reversed and remanded.
Notes:

Footwork around Goodman which the decision characterizes as a reversal based on the facts of the case.  Jury needs to decide if conduct was reasonable or not.  Judges have limited practical experience.  Juries might be better suited to determine what was reasonable.  When a court makes a determination it sets a precedent.  Jury decisions, on the other hand, do not set precedent.  There is a danger in judicial rule making.  Perceptions of what is correct behavior are ever changing due to changes in technology or social more.  Juries are better at assessing what at any one time is the public perception of what constitutes reasonable conduct.
Andrews v. United Airlines Inc. (Ninth Circuit, 1994)
PH:

Andrews (Δ, airline passenger) sued United Airlines (Δ).  Suit dismissed on summary judgment.
F:

135 reports of falling objects in over 175,000 flights per year.
Not every report involved an injury.

Other airlines have installed measures to prevent objects from falling.

Δ added safety warning to its arrival announcements.

Δ and Π agreed that a duty of utmost care applied.

I:

Can a Π recover damages for injuries suffered by falling objects when the incidence of such accidents is very small and Δ knows that such accidents happen?
H:

There is a question of fact s to whether Δ did everything that “human care”, vigilance, and foresight reasonably [could] do under the circumstances” and that is for a jury to decide.

R:

Δ admits to knowing about such accidents.  The question is whether it did all that was necessary.  As a common carrier, Δ has a duty of the utmost care and to use “the best precautions in practical use”.  On the other hand, Δ could show that such measures were prohibitively expensive or caused excessive interference for passengers.  Only a jury, with its practical experience of airline travel as passengers can decide what is the case.
J:

Reversed and remanded.
Notes:

The party pursuing the summary judgment has the burden of proof.  If Π has a chance to win, a jury must consider.
Standards of negligence may be particularized for a jury (you don’t always give them an open-ended standard of care).  Custom and legislation (statutes) might set the standard of care.  Violation of a statute is normally negligence per se.

E.  Particularizing the Standard of Care
1.  The Role of Custom

Trimarco v. Klein (New York, 1982)

PH:

Trimarco (Π, tenant) sued Klein (Δ, landlord).  Jury awarded damages to Π.  Reversed on appeal.
F:

Shatterproof glass had been available since the 1950’s.
It had become customary since 1965 to replace glass with safety glass when the former broke or the tenant requested the replacement.

The building the tenant lived in was built in 1953 and the accident took place in 1976.

Tenant’s landlord had no prior notice nor had any similar accidents taken place.

Judge instructed jury to determine whether the evidence in this case established a general custom or practice.

I:

Do customary safeguard establish a standard of care?

H:

When certain dangers have been removed by a customary way of doing things safely, this custom may be proved to show that the one charged with the dereliction has fallen below the required standard.
R:

When there is a way of doing something safer, the custom might serve to prove that Δ has fallen below the required standard.  This is only to be a guide for decision making, for it is still subject to the test of reasonableness.  All it does is that it helps form an idea of what the general expectation of society is regarding Δ’s conduct.  It does so by showing what the judgment of many has been on like matters and what the practicality is of implementing a different standard.  Not everyone has to be using the new custom.  If it is well-defined and in the same trade, Δ might have been negligently ignorant.  The crux of the matter is whether it was reasonable, given the above, for Δ to behave the way Δ did.  Sometimes what is done by most is not necessarily what ought to be done.  “What usually is done may be evidence of what ought to be done, but what ought to be done is fixed by a standard of reasonable prudence, whether it usually is complied with or not.”
J:

Reversed and remanded because some evidence was admitted erroneously.
Notes:

How old the custom is matters.  The longer in practice the harder it is not to have followed it.  Custom is not a slam-dunk.  Custom helps sustain a claim of negligence but does not by itself prove it.  What is custom good for in torts?



Offense:



1) evidence of foreseeability, 



2) evidence of feasibility –technical (doable)/economic (affordable)


Defense:

1) lack of knowledge – lack of foreseeability
2) lack of feasibility/affordability

Reasonable prudence is usually common prudence, but not in all cases.  Some safeguards are so imperative that even if no one is using them there is no excuse.  You were just too slack (sunk tug with no radios on board)
A danger for courts to avoid is to use the custom of an industry to set a standard (hotel with no flashlights).

It is not enough to show what the custom is.  You must also show how following the custom would have prevented the injury (hand amputation due to dumb-waiter rope)
2. The Role of Statutes

In the cases thus far, the decision as to what a reasonable person would do in the circumstances was left to the judge and jury.  Sometimes, however, the legislature passes a statute which appears to define reasonable conduct in a certain kind of situation.  This is most often true of legislation establishing safety standards for industry, transportation etc.  To what extent should courts treat violations of such legislation as negligence per se?
Most courts follow the general rule that when a safety statute has sufficiently close application to the facts of the case at hand, an unexcused violation of that statute is negligence per se.  However, negligence per se does not make the defendant liable unless the plaintiff shows that there is a causal link between the act that violated the statute and the resulting injury.
  (i)  Violation as negligence per se
Martin v. Herzog (New York, 1920)
PH:

The state of Martin (Π, a buggy driver) sued Herzog (Δ, an automobile driver) for injuries resulting in death when Δ’s auto collided with Π’s buggy.  Verdict for Π.  Appellate Division reversed and ordered new trial.
F:
At the time of day that the accident occurred, lights were required.
Π was driving with no lights.

Statute calls for lights during hours of darkness.

Judge instructed jury that they were to consider the absence of lights to determine if Π was contributorily negligent but that the absence of lights did not necessarily make Π negligent.

I:

Is the violation of a statute requiring lights negligence as a matter of law?
H:

The unexcused omission of the statutory signals is negligence in itself.  A statute designed for the protection of human life is not to be reduced to the level of cautions or an option to conform.
R:

To omit, willfully or carelessly, the safeguards prescribed by law for the benefit of another that he may be preserved in life or limb, is to fall short of the standard of diligence to which those who live in organized society are under a duty to conform.  In this case there is such a violation, but the jurors were instructed that they had discretion to treat the omission of the lights either as immaterial or negligent.  Jurors have no dispensing power by which they may relax statutory duties for the protection of others.  The jury’s charge was wrong because it minimized in their minds the gravity of Π’s fault when in fact Π’s conduct was negligent per se.
J:

Affirmed.
Notes:

Sometimes legislatures specify that the statute is the standard of care.  Sometimes courts borrow statutes as standards of care because of the presumption that they embody a wider range of experience regarding a particular conduct and in fact may embody a custom.  However, some courts 
(1)  Requirements for statute to apply

(a)  Class of persons protected

A plaintiff must be a member of the class of persons whom the statute was designed to protect.  Where the statute is intended to protect only the interests of the state or the public at large, and not to protect particular individuals, its violation will not be negligence per se.
(b)  Relevance

The statute must have been intended to protect against the particular kind of harm that the plaintiff seeks to recover for.
Moral or public order statutes


E.g.:  no riding on Sunday
Safety statute but not about particular accident

E.g.:  failure to build pens to keep sheep separated – intention was 


to prevent contagious disease, not keeping the animals on board.
(c)  Obsoleteness

Statutes that have never been enforced, or which have not been enforced for a long time, may be treated as obsolete and the violation excused.
 (ii)  Exceptions

Tedla v. Ellman (New York, 1939)
PH:

Tedla (Π, pedestrians) sued Ellman (Δ, driver) for injuries suffered when Δ caused them when Δ hit Π as they were walking along the side of the road.  Verdict for Π was affirmed on appeal.
F:

Π were walking on the right side (going with traffic) when statute called for walking on the left side (going against traffic).
Traffic was heavier on the left side than it was on the right side.

I:

Can Π be charged with negligence as a matter of law for failure to abide by an applicable statute?
H:

When a statute does not fix a standard of conduct, but instead embodies a general rule of conduct or regulates conflicting rights and obligations to promote public welfare it must not be construed as an inflexible command that must be followed even under conditions when observance might cause accidents.
R:

There are two types of statutes.  When the legislature feels that the reasonable prudent man standard does not suffice in a situation, the legislature may prescribe additional safeguards and may define duty and care in rigid terms.  In such a case, debate ends there; the standard is what the legislation set.  Other statutes, however, do not provide set standards but general rules of conduct meant to regulate behavior under usual circumstances.  But when something out of the ordinary happens that makes the rule’s observance dangerous the rule must not be followed blindly.  The latter is the case here, where walking on the right side of the road, exposed to very heavy traffic, was more dangerous than walking on the left side in violation of the statute.
J:

Affirmed.
Notes:

Determining what role statutes play is part of the process of particularizing the standard of care just like using custom as evidence of what that standard should or should not be.  Proving that a statute violation is negligence per se is easier than proving negligence according to the standard of care.  However, even if a statute does not apply you are not left out on the cold, you just have to go for the standard of care.  Statute = shortcut.  
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(1)  Justifications for non-compliance – defenses to negligence per se

(a)  Greater risk of harm

A violation may be excused if compliance would have involved a greater risk of harm.
E.g.:  Tedla
(b)  Inability or reasonable attempt to comply

A violation may be excused if the person was unable to comply or make a reasonable attempt to comply.
E.g.:  Bassey, driver unable to avoid temporarily leaving his stalled, unlighted vehicle on the highway in violation of statute requiring warning lights.
(c)  Emergency

A violation may be excused if the person was confronted with an emergency not of his own making.
(2)  Limitations to compliance as a defense against negligence

Compliance with a statute is some evidence of the absence of negligence but it is not conclusive proof.  Statute establishes a minimum standard.  Circumstances might call for a level of care that goes beyond that required by the statute.  There are two possible exceptions:

Situations in which judges and juries have little experience.


Regulatory agency situations (e.g. FAA).  Two potential problems in this 
situation:  industry often helps the agency set the standard;  agencies often 
set optimal, not minimum standards.
(iii) Licensing Statutes
Licensing statutes have generally not been used to set standards of care.  The purpose of such statutes is to protect the public from actions performed by unskilled persons.  If that is the purpose, then plaintiff must prove that the defendant lacked the required skill –in effect proving negligence.
F.  Proof of Negligence

Plaintiff has the burden of proving that the defendant’s conduct fell below the standard of reasonable care.  This involves proving what the defendant did or did not do and the unreasonableness of the behavior.  Three types of evidence:


Real evidence – documentary evidence such as a flight recorder, a videotape etc



Direct evidence – eyewitness testimony.

When real evidence is used it is less readily challenged.  However, most evidence is circumstantial.
1.  Constructive Notice
Negri v. Stop and Shop Inc. (New York, 1985)
PH:

Negri (Π, customer) sued Stop and Shop (Δ, store) for injuries suffered in a slip and fall in Δ store.  Judgment for Π was reversed and dismissed on appeal.
F:

Baby food was smeared on the floor.
Baby food was dirty.

No jars had broken in 15-20 minutes prior to the accident.

Aisle had not been cleaned or inspected in at least 50 minutes.

I:

Whether circumstantial evidence was sufficient for jury to draw an inference of negligence?
H:

Π made a prima facie case and it was an error to dismiss the complaint.
R:

Viewing the evidence in a light most favorable to Π and according to Π the benefit of every reasonable inference, t cannot be said as a matter of law, that the circumstantial evidence was insufficient to permit the jury to draw the necessary inference.  Facts show that a slippery condition was created and that Δ could have remedied it but did not.  If the appeals court thought the judgment to be beyond the weight of the evidence, all it could do was to order a new trial not dismiss the complaint.
J:

Reversed.
Gordon v. American Museum of Natural History (New York, 1986)
PH:

Gordon (Π, visitor) sued the American Museum of Natural History (Δ) for injuries sustained in a slip and fall on Δ’s front entrance steps.  Verdict for Π affirmed on appeal and Δ granted leave to appeal on certified question.
F:

As he fell, Π observed, midair, a piece of white waxy paper next to his foot.
Papers came from concession stand Δ had contracted.

Δ had observed other papers on another portion of the steps 10 minutes prior.
Case submitted to the jury that Δ had actual or constructive notice.

I:

Can a general awareness of a situation amount to constructive notice?
H:

A general awareness of a condition is not sufficient to establish constructive notice.  In order to have constructive notice a condition must be visible and apparent and must exist for a sufficient length of time prior to an accident to give Δ an opportunity to discover and remedy it.
R:

There was no evidence that Δ had actual notice.  Constructive notice requires that a defect must be visible and apparent and that  it exist for sufficient time prior to the accident to permit Δ to do something about it.  General awareness of papers on the stairs is not enough to prove that Δ knew about the paper that caused Π’s accident.  The paper itself was neither dirty nor worn, allowing for the possibility that it had only been there a very brief period of time.  The defect in this case is not an inability to prove that the paper caused the fall, but the lack of evidence establishing constructive notice of the particular condition that caused the fall.
J:

Complaint dismissed and certified question answered in the negative.
 (i)  Historical Evidence
Evidence of similar accident or occurrences, or evidence of their absence, may be relevant to determine whether notice of a condition existed on the occasion in question.  The evidence must be relevant and its probative value must be weighed against the danger of unfair prejudice, confusion of the issue or undue delay.  E.g. evidence that a building was free of accidents for ten years not relevant to whether janitor acted in a particular way on the day of the accident.
(ii)  Business Practice Rule
Some states do not require constructive notice for “business practices” that create a reasonable foreseeable risk of harm to customers (e.g. self-service veggie stands.).  If the proprietor could reasonably anticipate that a hazardous condition would regularly arise the plaintiff is not required to prove notice.  The plaintiff is thus relieved from the burden of discovering and proving a third person’s actions.
2. Res Ipsa Loquitur

Res Ipsa allows the plaintiff to point to the fact of an accident and to create an inference that, even without a precise showing of how defendant behaved, the defendant was probably negligent.
   (i)  Requirements
There are at least four requirements that must be met for res ipsa to be applied:


No direct evidence of Δ’s conduct


Accident seldom occurs without negligence


Instrumentality in Δ’s exclusive control


Π did not cause the injury

As a threshold matter, must courts insist that there must be no direct evidence of how Δ behaved.  The Π must demonstrate that the harm which befell her does not normally occur absent negligence.  Π does not have to prove that such things never occur absent negligence, all Π has to prove is that most of the time they do not occur.
Byrne v. Boadle (England 1863)
PH:

Byrne (Π, pedestrian) sued Boadle (Δ, shop owner) for injuries received when a barrel of flour fell on him as he passed Δ’s shop.  Nonsuit and Π appealed.
F:

Witnesses saw the barrel falling out of control from Δ’s shop.
There was no warning given or heard.

Δ claimed he was not negligent.

I:

When the Δ has the exclusive control an instrumentality and the instrumentality causes an accident, in the absence of other evidence, is there a prima facie case of Δ’s negligence?
H:

If an article calculated to cause damage is put in the wrong place and does mischief, those whose duty it was to put it in the right place are prima facie responsible, and if there is any state of facts to rebut the presumption of negligence they must prove them.
R:

As a storekeeper Δ has a duty to make sure his barrels are stored safely.  The fact that the barrel in question struck Π is sufficient proof that Δ was negligent in some way.  The accident could not have happened otherwise.  Π need not produce more evidence.  It is for Δ to present the necessary evidence to show that in fact he was not somehow negligent.
J:

Reversed.
Notes:

Burden of proof shifted to Δ because since Δ had exclusive control of the instrumentality he has better access to info to prove that he was not negligent.  Two requirements for res ipsa loquitur to apply:  1) exclusive control;  2) advance warning.
 (ii)  Negating Other Causes
Plaintiff is not required to prove that there were no other possible causes.  All plaintiff has to prove is that more likely than not there was negligence associated with the cause of the event.
McDougald v. Perry (Florida, 1998)
PH:

McDougald (Π, driver) sued Perry (Δ, trucker) for injuries sustained when the spare tire in Δ’s truck hit Π’s windshield.  Verdict for Π was reversed on appeal.

F:

Tire secured to a chain that could not be located at time of trial.

Δ stated that links in chain appeared stretched and that due to that reason had probably slipped from nut.

Appeals court reversed because res ipsa loquitur did not apply.

I:

Can a Π invoke res ipsa loquitur when there are other possible explanations for an accident and Π failed to prove that there was not direct evidence of negligence available?
H:

Π is not required to eliminate with certainty all other possible causes or inferences.  All that is required is evidence from which reasonable persons can say that on the whole it is more like that there was negligence associated with the cause of the event than that there was not.  When the instrumentality was in the exclusive possession of Δ the burden of proof lies with Δ.
R:

Res ipsa loquitur is merely a rule of evidence under which an inference may arise in aid of the proof.  Res ipsa provides Π with a common-sense inference of negligence where direct proof of negligence is lacking provided that the Π establishes 1) that the instrumentality was under the exclusive control of Δ and 2) that the accident was one that would not, in the ordinary course of events, have occurred without negligence on the part of the person controlling the instrumentality.  Res ipsa applies only in rare instances where the basis of past experience reasonably permits the conclusion that such events do not ordinarily occur unless someone has been negligent.  Usually this basis of past experience is common to the community and is a matter of general knowledge.  However, it may be supplied by the evidence of the parties and expert testimony.  The Π does not have to establish that no other explanations existed for the event.  All that is required is evidence from which reasonable persons can say that on the whole it is more likely that there was negligence associated with the cause of the event than that there was not.  Since Δ has exclusive control over the instrumentality, Π does not have to prove that direct evidence of negligence was unavailable.  The burden of proof rests with Δ.
J:

Reversed and remanded
Notes:

Test for res ipsa:  1) exclusive control;  2) ordinarily due to negligence.
(iii)  Two Approaches:  Inference of Negligence  vs. Rebuttable Presumption
What weigh should res ipsa have in the trial?  If the judge has concluded that a jury could find that the barrel came out of the defendant’s window, should the judge tell the jury (a) that it may draw an inference but need not that the defendant was negligent or (b) that it must presume the defendant is negligent unless the defendant presents plausible rebutting evidence?


In the case of an inference, the jury may or may not find Δ negligent even if Δ offers no evidence.  An inference gets Δ past a directed verdict or a summary judgment.  Sometimes the inference is so strong that the jury has to find Δ negligent.

In the case of a rebuttable presumption the jury must find Δ negligent unless Δ produces evidence to the contrary.
In some states res ipsa can be used with direct evidence for negligence (helicopter crash case).  Even when pre-trial discovery is available, courts allow res ipsa because it is not only a measure to account for asymmetry of information; it is also a way to account for probability.
Inference and presumption are akin to the trespass in that Δ must prove, and in a way a form of strict liability with negligence sneaking in the backdoor.

(iv)  Spoliation of Evidence

The disappearance of evidence is a common phenomenon in tort cases.  A line of cases involves claims alleging that the defendant or the defendant’s insurer destroyed important evidence to prevent plaintiff from gaining access to it.  Most courts that have considered the question have recognized a tort called “spoliation of evidence”.  Some jurisdictions, however, have rejected the action because of a concern with endless litigation, the difficulty of telling what impact the missing evidence might have had on the original case, and costs of preserving evidence after all accidents.
 (v)  Automobiles
More negligence per se than res ipsa (infractions, violations of safety statutes…)
(vi)  Multiple Defendants:  Special Relationship
The result in Ybarra  seems to be at least partially due to the fact that the defendants all bore an integrated relationship as professional colleagues, and that all had responsibility for the patient’s safety.  Where the multiple defendants are strangers to each other, an have only an ordinary duty of care to the plaintiff, res ipsa has generally not been allowed merely upon a showing that at least one of them must have been negligent.
Ybarra v. Spangard (California, 1944)
PH:

Appeal from the trial court’s entry of a nonsuit judgment as to all defendants.
F:

Ybarra (Π) had an appendectomy performed by Spangard (Δ).  As part of the operation, Π received care from Δ, an anesthetist, an operating room nurse and a recovery room nurse.
Π awoke from the surgery with pain in his neck and shoulder.

Π did not suffer from neck or shoulder pain before the operation.

Expert opinion attributed Π’s condition to trauma or injury by pressure or strain applied between the shoulder and neck.

Π’s theory was that the evidence presented a proper case or reps ipsa loquitur.

I:

Can res ipsa be used against several defendants and instrumentalities?
H:

Where a Π receives unusual injuries while unconscious and in the course of medical treatment, all those defendants who had any control over his body or the instrumentalities which might have caused the injuries may properly be called upon to meet the inference of negligence by giving an explanation of their conduct.
R:

The defense claims that (1) where there are several defendants and there is a division of responsibility in the use of an instrumentality causing the injury, the rule of ipsa loquitur cannot be invoked against any one of them; and (2) that where there are several instrumentalities and no showing is made as to which one caused the injury, the doctrine does not apply.  However, these objections are not well taken in the circumstances of this case.  Without the aid of the doctrine, a patient who received permanent injuries of a serious nature which are obviously the result of someone’s negligence, would be entirely unable to recover unless the doctors and nurses in attendance voluntarily chose to disclose the identity of the negligent person and the facts establishing liability.  If this were the case, to avoid gross injustice the courts would be forced to invoke the principle of absolute liability in actions by persons suffering injuries during the course of treatment under anesthesia.  But the doctrine can be applied to the case at hand.  The number or relationship of defendants alone does not determine whether res ipsa loquitur applies.  The control, at one time or another, of one or more of the various instrumentalities which might have harmed Π was in the hands of every defendant or his employees or temporary servants.  This places upon them the burden of initial explanation.  Π was unconscious for the purpose of undergoing medical treatment; it is unreasonable to insist that Π identify any one of them as the person who did the alleged negligent act.  As for  Π inability to identify the instrumentality, it should be enough that Π can show injury resulting from an external force applied while he lay unconscious in the hospital; this is as clear a case of identification of the instrumentality as he may ever be able to make.
J:

Reversed.
Notes:

Court concerned with both unconsciousness of Π and conspiracy of silence of Δs.  Inequity in availability of information.  Unless res ipsa = absolute liability.  What’s better, strict liability or this loose res ipsa?  In theory, under res ipsa Δ still has a chance to exculpate himself.  Problem with res ipsa here is with the second requirement: who is the Δ in exclusive control and of what instrumentality?  Why doesn’t court worry too much about this en masse approach?
Team concept – treated as unity
Vicarious liability reinforces this team concept approach (respondeat superior, temporary control)
Problem: what if the injury occurred at post-op?  Court ignores the possibility and lumps all Δs together just the same.

(vii)  Pleading or Proving Specific Negligence

If the plaintiff pleads only a specific act of negligence most courts allow res ipsa to support an inference that the specific negligent act pleaded occurred, but not to support an inference of any other negligent acts.
If both specific and general negligence are alleged, the majority view is that res ipsa should be allowed to support the general allegation if Π fails to sustain proof of the specific acts.
When the Π proves specific negligence, the Π does not waive the right to res ipsa.  Π is bound by the evidence in the sense that if Π proved that the accident was caused by a specific act Π cannot make the inference that some unknown act was responsible.  But to the extent that the specific act proved is not inconsistent with the general res ipsa inference that the defendant negligently caused the accident, res ipsa may be used.
(viii)  Defendant’s Rebuttal

If Δ just shows that he was in fact careful, Δ will avoid a directed verdict against him.  However, it will still be up to the jury to decide whether Δ’s evidence is enough to negate the inference of negligence stemming from Π’s use of res ipsa.

However, Δ’s evidence may directly disprove one of the requirements for res ipsa.  Δ might be able to show that the accident is not of a sort which normally occurs only as the result of negligence, or show that all reasonable people must agree that the cause was something other than Δ’s negligence.
F. Medical Malpractice

1.  Refined Standard of Care:  Conformity with Common Practice

Although the usual standard of care and knowledge is based on the level of a hypothetical reasonable person, persons with superior skill or knowledge are charged with making reasonable use of whatever specialized type of knowledge or skill she possesses.  The general rule for professionals is that they must act with the level of skill and learning commonly possessed by members of the profession in good standing.  Thus, in a medical malpractice case a plaintiff must prove the relevant recognized standard of medical care exercised by other physicians and that the defendant departed from that standard when treating the plaintiff.  In such cases there is no finding of negligence without expert testimony to support it.
Sheely v. Memorial Hospital

PH:

Appeal from the trial court’s grant of Δ’s motion for a directed verdict.

F:

Π gave birth and Δ (second-year family practice resident) performed episiotomy which developed complications.

Π sought to introduce the expert testimony of Dr. Leslie, a board certified OB/GYN.  Dr Leslie was to testify about the applicable standard of care in an episiotomy.

Relying on precedent, Δ filed a motion to exclude the testimony arguing that Dr. Leslie, as an OB/GYN, was not qualified to testify against a family practice resident because he was not in the same medical field as Δ..
Trial judge granted the motion, Π was unable to procure another expert quickly enough and Δ’s motion for directed verdict was granted.
I:

Must a physician expert witness in a medical malpractice case practice in the same field and same community as the defendant?
H:

The standard of care for medical professionals is that of a reasonably competent professional in the same field, regardless of where the defendant is practicing.
R:

For over three-quarters of a century, this court has subscribed to the principle that when a physician undertakes to treat or diagnose a patient, he or she is under a duty to exercise the same degree skill commonly possessed by other members of the profession in the same type of practice in similar localities.  The “similar locality” rule is an expanded version of the “strict locality” rule, which requires that the expert testifying be from the same community as the defendant.  The rationale underlying the development of the “strict locality” rule was recognition that opportunities, experience and conditions may differ between densely and sparsely populated communities.  However, whatever geographical impediments may previously have justified the need for a “similar locality” analysis are no longer applicable in view of the present-day realities of the medical profession.  Accordingly, we repudiate the “same or similar” communities test in favor of a national standard and hold that a physician is under a duty to use the degree of care and skill that is expected of a reasonably competent practitioner in the same class to which he or she belongs, acting in the same or similar circumstances.  In this case, the alleged malpractice occurred in the field of obstetrics and involved a procedure and attendant standard of care that has remained constant for over thirty years.  Dr Leslie, as a board certified OB/GYB with over thirty years of experience, and a clinical professor of obstetrics and gynecology at a major hospital, is undoubtedly qualified to testify regarding the appropriate standard of care.
J:

Reversed and remanded
Notes:

Any doctor with knowledge of  or familiarity with the procedure, acquired through experience, observation, association, or education, is competent to testify concerning the requisite standard of care and whether the care in any given case deviated from the standard.  In some jurisdictions you need not follow the most popular standard if you follow a reasonable custom practiced by a number of practitioners.  In med-mal cases, as long as you go along with the custom you are O.K. (compare with tugboat radio case).  In med-mal custom is all that counts even if evidence shows the custom not to be a good one.  Experts are an expensive proposition.  Courts help by not requiring experts in blatant instances of malpractice.  Also, you can have the defendant testify as to the standard.  You can also read a treatise.  Res ipsa may be allowed.  Court decides who qualifies as an expert before trial.
Problems:  national standard can give rise to an industry of experts for hire.  Custom as the standard can deter innovation by encouraging doctors to play it safe (don’t be the firs to adopt – don’t be the last).  

  (i)  Differing Schools of Thought

You need not follow the most popular standard as long as you follow a procedure recognized by a reputable and respected considerable number of medical experts in the area even if in the minority.  A school can exist even if it has never given rise to a written literature.
.(ii)  Specialists held to a higher standard

If the defendant holds herself out as a specialist in a certain portion of her profession, she will be held to the minimum standards of that specialty.
(iii)  Need for expert testimony

(a)  Standard
The standard is the level of skill of the minimally qualified member in good standing, not the average member.  In testifying, an expert must testify not just that he would have handled the matter differently, but that the conduct departed from all courses of conduct accepted by some portion of the profession.

(b)  Negligence obvious to the lay person
If the defendant’s negligence is so blatant that the court determines as a matter of law that a lay person could identify it as such, expert testimony will not be needed.
Connors v. University Associates in Obstetrics & Gynecology Inc. (Second Circuti, 1993)
PH:

Appeal from the second trial’s jury verdict in favor of Π after the first trial judge ordered a new trial after a defense verdict because he erred in not giving an instruction of res ipsa.
F:

Connors (Π) underwent surgery in an effort to become pregnant.  After surgery she lost all function to her right leg.  Π’s expert theorized that a retractor used to keep the incision open had impinged on a nerve in Π’s leg and gave testimony as to requisite care required in using the retractor.  Π’s expert further testified that even if the nerve was abnormally situated, the injury could not happen without a lack of due care.  Π requested a charge of res ipsa based on the expert’s testimony.
I:

Does res ipsa apply in medical malpractice cases in which expert testimony is presented and there is direct evidence?
H:

This court finds that it was correct for the trial judge to permit Π to use expert testimony to “bridge the gap” between the jury’s common knowledge and the uncommon knowledge of experts.
R:

Δ argues res ipsa is grounded on the theory that jurors share a common experience that allows them to make certain inferences of negligence.  If expert testimony is needed to support the inference, then the inference does not come from common experience but from uncommon experience.  In non-obvious cases, courts have a choice of either allowing res ipsa and permitting the plaintiff to educate the jury through the use of experts, or of disallowing the application and leaving the plaintiff to demonstrate negligence solely through the opinions of experts.  This court finds that it was correct for the trial judge to permit Π to use expert testimony to “bridge the gap” between the jury’s common knowledge and the uncommon knowledge of experts.  Whether the knowledge required to evaluate the likelihood of negligent conduct inferred from the accident comes from common or specialized knowledge, the key question is still whether the accident would normally occur in the ordinary course of events.  Experts can educate the jurors.  The jurors can then determine for themselves whether the expert opinion is credible, after also considering the defendant’s experts’ opinions that res ipsa does not apply.  A res ipsa instruction is given in order to allow the plaintiff with no ability to show actual negligence the opportunity to prove negligence through inference.  It is especially necessary in medical malpractice cases, since the unconscious plaintiff is in no position to be able to testify about what happened to her in surgery.
J:

Affirmed.
Notes:
Res ipsa + direct evidence + expert = ok.  Experts can be used to flesh out the requirement that the accident would not ordinarily happen without negligence.
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 (iv)  Informed Consent

Risks of a proposed treatment must be adequately disclosed to the patient before he consents to that treatment.  Lack of full disclosure constitutes professional negligence.
What should be disclosed is a question of professional standards, as to which expert testimony is necessary.  The general principle is that the doctor must disclose to the patient all risks inherent in the proposed treatment which are sufficiently material that a reasonable patient would take them into account in deciding whether to undergo the treatment, provided that the patient’s well being would not be unduly disturbed by such disclosure.  Also, disclosure of other possible courses of treatment must generally be made.  The patient, in turn, must show that he would probably have declined the treatment had full disclosure have been made (lack of disclosure must be the proximate cause of the injury).
Matthies v. Mastromonaco

PH:

Appeal from the Appellate Division’s reversal of the jury’s finding in favor of the defendant.
F:

I:

Does the doctrine of informed consent require a physician to obtain the patient’s consent before implementing a nonsurgical course of treatment, and must a physician, in addition to discussing with the patient treatment alternatives that the physician recommends, discuss medically reasonable alternative courses of treatment that the physician does not recommend?
H:

To obtain a patient’s informed consent the physician must inform the patient of medically reasonable treatment alternatives and their attendant material risks and outcomes.  For consent to be informed, the patient must know not only of alternatives that the physician recommends, but of medically reasonable alternatives that the physician does not recommend.
R:

Choosing among medically reasonable treatment alternatives is a shared responsibility of physicians and patients.  Still the ultimate decision is the patient’s.  An informed consent action is based on negligence because the physician’s failure in these cases is best viewed as a breach of a professional responsibility.  The analysis thus focuses on the physician’s deviation from the standard of care.  The decisive factor is whether the physician adequately presents the material facts so that the patient can make an informed decision.  This does not imply that the physician must explain in detail all treatment options in every case.  The standard obligates the physician to disclose only that information material to a reasonable patient’s informed decision.  The physician must inform the patient of medically reasonable treatment alternatives and their attendant probable risks and outcomes.  Physicians do not adequately discharge their responsibility by disclosing only treatment alternatives that they recommend.  To ensure the patient’s consent is informed, the physician should describe the material risks inherent in a procedure or course of treatment.  The test is whether a reasonable patient in the patient’s position would have considered the risk material.  A patient has no complaint if he would have submitted to the therapy notwithstanding awareness that the risk was one of its perils.  In determining whether the patient would have submitted to the operation, the standard is that of a prudent person in the patient’s position suitably informed of all perils bearing significance.  For consent to be informed, the patient must know not only of alternatives that the physician recommends, but of medically reasonable alternatives that the physician does not recommend.  Physicians’ failure to obtain informed consent is a form of medical negligence.  By not telling the patient of al medically reasonable alternative, the physician breaches the patient’s right to make an informed choice.
J:

Notes:

“Reasonable patient” standard.  An earlier consent may be withdrawn while there is still time to adopt an alternative course of action.  A substantial change in circumstances, medical or legal, requires a new informed consent discussion.  Information not related to the procedure (drug use) need not be disclosed.  Novice status does not require consent.  In emergency situations in which the patient is unable to give consent, disclosure is not necessary
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DUTY – PHYSICAL INJURIES
A.  Generally
Negligence is a breach of duty.  Before one can consider whether someone’s conduct was negligent or not, a duty to exercise due care must be found.

Two types of duties may exist:

A specific duty of care that governs a particular set of circumstances (plaintiff must show that it existed).

A general duty of care (defendant can show that it did not apply to the circumstances of the case).

The historical trend is one of movement away from specific duties and towards a general duty of care.  This general duty of care has been limited by courts by applying moral and economic considerations.

B.  Obligation to Others
1.  Duty to Protect or Give Aid
Absent a special relationship a defendant that sees the plaintiff in danger and fails to render assistance, even though he could easily and safely do so, is not liable for his refusal to assist.
Harper v. Herman (Minnesota, 1993)
PH:

Trial court entered summary judgment for Herman.  Court of Appeals reversed.

F:

Harper was a guest on Herman’s boat.

Herman knew that the water was shallow and did not tell Harper.

The lake bottom was not visible from the boat.

Harper was rendered a quadriplegic as a result of diving in and hitting the bottom.

I:

Does a boat owner who is a social host owe a duty of care to warn a guest that the water is too shallow for diving?
H:

A boat owner’s relationship with his guests does not fall into one of the discrete categories that have been acknowledged as giving rise to a duty to warn another.
R:

The fact that a person has knowledge of a risk does not impose on him a duty to take action.  A duty exists only if there is a special relationship between that person and the other one which gives the latter a right of protection.  Special relationships exist on the part of:
· Common carriers.
· Innkeepers.
· Possessors of land that open it to the public.
· Persons who have custody of another under circumstances in which that other person is deprived of normal opportunities of self-protection..

The relationship in this case did not fit any of the categories.

A further possibility exists where a person has considerable power over another’s welfare and stands to profit from the relationship.  In this case, Herman did not 
hold considerable power over Harper’s welfare, nor did he stand to profit from his relationship with Harper.
Last, while superior knowledge tends to impose a duty its mere possession does not give rise to a duty.

J:

Judgment in favor of defendant reinstated.
N:

If Herman had made some sort of promise or commitment to Harper to look out for him etc. a duty would have lied.  Since Herman did not, he owed Harper no duty even though he knew of the danger.  Problem:  the need for a special relationship before a duty arises creates a perverse incentive of non-action because it is safer than actually doing the good deed.

2.  Exceptions to No Duty to Protect or Give Aid
  (i)  Non-negligent Injury
At common law there was no duty towards those innocently injured to ensure their subsequent wellbeing.  Today, if the defendant is the catalyst of a serious injury, even though the defendant was not negligent in his actions he has a duty to prevent further harm.
Maldonado v. Southern Pacific Transp. Co., (Arizona)

Plaintiff suffered a severed armed while trying to board defendant’s train.  Defendant employee’s saw his predicament but did nothing to help plaintiff thus further aggravating his injuries.

Duty – if defendant knows that plaintiff is helpless and in danger of further harm he owes a duty to prevent further harm.

 (ii)  Non-negligent Creation of Risk
One who has done an act and “subsequently realizes or should realize that it has created an unreasonable risk of causing a physical harm to another” is under a duty to exercise due care to prevent the risk from occurring even though at the time the actor had no reason to believe that his act would create such a risk.

Simonsen v. Thorin (Nebraska)

Defendant knocked utility pole and drove on.  Plaintiff ran into the pole.

Duty – defendant owed plaintiff due care to remove the hazard he caused.

Menu v. Minor (Colorado)

Driver leaves disabled car on highway blocking a lane and calls a taxi to pick him up.  Plaintiff runs into the car and sues the taxi cab company.

No duty – cab driver did not voluntarily assume a duty toward the plaintiff by doing anything to cause the plaintiff to rely on him.  Nor did the cab driver create the peril or changed its nature.  Knowledge alone did not create a special relationship.

(iii)  Assumption of Duty to Protect or Give Aid
(a)  Promise to Intervene
A duty is owed by a person who makes a promise when the person to whom the promise was made relies on that promise and is injured when the person who made the promise fails to follow through with it.

Morgan v. County of Yuba (California)
Plaintiff’s decedent was concerned a man in custody would harm her when allowed to go free.  Sheriff promised to inform her, did not inform her and she was killed.

Duty – liability existed if plaintiff could show that she relied on the promise and would have acted differently than she did in the absence of the promise.

Mixon v. Dobbs (Georgia)

Plaintiff’s wife is about to give birth.  Plaintiff goes to work and informs manager who promises to let plaintiff know if his wife calls to go to the hospital to deliver.  Wife calls, manager does not inform, wife has baby at home all alone.
Duty – reasonable care in performing the promise.

(b)  Voluntary Rescue
Once defendant voluntarily begins to render assistance (even if under no legal obligation to do so) he must proceed with reasonable care.  This means that the defendant must make reasonable efforts to keep the plaintiff safe while he is in the defendant’s care, and that he may not discontinue his aid to the plaintiff if doing so would leave the plaintiff in a worse position than he was in when the defendant began the assistance.
Farwell v. Keaton (Michigan, 1976)

PH:

Jury verdict for plaintiff.  Reversed on appeal.

F:
Siegrist applied ice to Farwell’s forehead after Siegrist found Farwell badly injured.

Siegrist put Farwell in the back of the car and drove around till nighttime.

Siegrist tried to wake Farwell up when he dropped the car off at Farwell’s gradparents’.

Farwell could have survived had he received prompt medical attention.
I:

Does a Π owe a duty to a friend when the friend is badly injured and Π has begun to provide aid?
H:

When an individual comes to the aid of another, he is subject to the duty to take no action that would leave the victim worse off than before; and friends spending time together socially are under the affirmative obligation to come to each other’s aid in an amergengy.
R:

Duty usually a question of law but some circumstances give rise to a duty.  Juries must determine those circumstances.

Every person has a legal duty to avoid any act that might make a situation worse.  When someone begins to render aid he enters into a voluntary relationship with the person being helped and has a duty not to make matters worse.  Siegrist began to render aid when he put the ice pack on Farwell’s forehead.
Siegrist and Farwell have a special relationship because they were engaged in a common undertaking.
D:

Friendship does not make for a special relationship

Siegrist could not ascertain from the facts that medical attention was required.

The existence of duty is a question of law for judges to determine.
N:

By putting Farwell in the car Siegrist prevented Farwell from receiving assistance from anybody else (Harper’s fourth requirement for a special relationship)

If Siegrist had called 911 and hanged up he would not have had a duty because he would not have left Farwell in worse positions.

The reason for not making people liable if they leave the injured party in no worse position than before is that to do otherwise would create a disincentive to act.  People would feel compelled to do nothing because any action would commit them to going all the way.

(c)  Interfering With a Rescue
In finding that one who has undertaken to give aid must carry through with reasonable care, the courts have often relied on the fact that a voluntary giving of such assistance prevents others (who might do a better job) from giving aid.
Soldano v. O’Daniels (California)

Bartender refuses to allow a third party to make a 911 call on behalf of another.
Duty – bartender had interfered with third party’s rescue efforts.
3.  Effect of a Contract:  Third Party Beneficiaries
There is no duty to 3d party beneficiaries unless they constitute a specific and limited class.
Strauss v. Belle Realty Co.(New York, 1985)
PH:

Strauss sued Belle for failure to maintain or warn and Con. Edison for breach of its duty to provide electricity.  Belle moved for partial summary judgment against Con. Edison and Con Edison cross-moved requesting dismissal.  Trial court granted Belle’s request.  Appeals court reversed.
F:

Con. Edison had contracted to provide power to Belle.

During city-wide blackout, Strauss fell on stairs due to lack of electric power.

I:

Does a company owe a duty to a person whose injuries caused by a lack of electric power may have been foreseeable but with whom the company does not have a contractual relationship?

H:

In cases where establishing a duty of care would expand the orbit of duty to uncontrollable limits, as a matter of public policy liability must be limited to any existing contractual relationships.
R:

Does a company owe a duty to a person with whom the company has no contractual relationship but whose injuries the company could have foreseen?  Duty is not determined by foreseeability or privity of contract alone.  When a person enters into a contract with someone else and knows that the subject-matter of the contract if for use by a third party, the company owed a duty to the third party.  However, courts have a duty to limit liability to a controllable degree even if that means some people will be excluded from recovery.  The agreement Con. Edison had with Belle is not unlike the ones Con. Edison had with millions of other customers.  Allowing a third party with no contractual relation to recover would extend liability to unpredictable limits and courts have a duty to define a controllable orbit of duty.
J:

Affirmed.

D:

· Majority decision based on assumptions:

· That no boundary can be fixed (e.g.: only tenants injured in common areas)

· That the consequences of bystander liability are worse the ones arising from limiting duty to a contractual relationship.
· That the consequences of making Con Edison liable are catastrophic.

· That injury to Con. Edison deserves more consideration than injuries to the public.

N:

Problem:  the more people affected the less liability.

Palka v. Servicemaster Management Services Corp.
Nurse hurt by wall-mounted fan installed in hospital by defendant.
Duty – defendant’s contract obligation and non-contracting party’s reliance and injury were direct and demonstrable.  Defendant’s service was directed to a known and identifiable group –hospital employees, patients and visitors.

4.  Effect of a Statute

Uhr v. East Greenbush Central School District (New York, 1999)

PH:

Trial court granted summary judgment for school district.  Affirmed on appeal.

F:

Education Law required annual scoliosis testing for all students between 8 and 16.

Uhr was not examined during 1993-1994, was eventually diagnosed with scoliosis and had to undergo surgery.

Education law exempted school authorities from liability and charged the Commissioner of Education with enforcing the provisions.
I:

Whether a duty arises out of a statute when neither a special relationship between the parties nor an affirmative obligation to act would create a duty under the common law?
H:

A court will not infer a private right of action under a statute unless the plaintiff (1) belongs to the particular class for which the statute was enacted; or (2) recognition of a private right of action would promote the legislative purpose; or (3) the creation of such a right would be consistent with the legislative scheme.
R:

No right of action under the statute:

Uhr was clearly part of the class of beneficiaries for which the statute was enacted..
The legislation’s purpose when it enacted the law was to benefit the population as a whole by providing early detection.  Risk of liability would encourage compliance and thus further the legislation’s purpose.

Uhr argues that a private right of action would be consistent with the legislative scheme because it would provide a private enforcement mechanism where the statute provides none.  The legislation does provide an enforcement mechanism by charging the Commissioner of Education with the duty to implement the law.  Furthermore, the statute provides evidence that it was the legislature’s intent to immunize school districts.
No right of action under common law:

District did not create a special relationship with Uhr in connection with the Education Law.

J:

Affirmed.
N:

The Education Law in Uhr is a type of safety statute.  How is Uhr reconciled with Martin (buggy driver found negligent per se for driving with lights off)?  Martin dealt with a duty the courts recognized and Uhr deals with a statute that defines a duty that courts do not recognize.  Negligence per se = recognition of a pre-existing duty.
Second Restatement §874A:  “Tort Liability for Violation of Legislative Provision”.  When a legislative provision protects a class of persons by proscribing or requiring certain conduct but does not provide a civil remedy for the violation, the court may, if it determines that the remedy is appropriate in furtherance of the purpose of the legislation and needed to assure the effectiveness of the provision, accord to an injured member of the class a right of action, using a suitable existing tort action or a new cause of action analogous to an existing tort action.

  (i)  Statutory Duty to Rescue

Common law does not require rescue.  Some states (e.g. Vermont) have enacted statutes imposing a duty to rescue when doing so does not create a danger or peril for the rescuer or interferes with duties owed to another.  Additionally, the statutes provide no liability for negligence unless actions amount to gross negligence.  Some prescribe fines and penalties; some provide awards.

 (ii)  Duty to Report Child Abuse

Every state has enacted some form of legislature requiring individuals who know of or suspect child abuse to report it.  Some impose civil liability for failure to report.

(iii)  Duty to Report Crime

Several states have adopted statutes that penalize those who fail to report crimes they have witnessed.  California’s makes it a misdemeanor not to report a murder or a rape of a person under the age of fourteen and exempts three categories of people:  (1) relatives of the victim or the offender; (2) people who fail to report because of a reasonable mistake of fact; (3) those in reasonable fear for their safety or that of their families.
C.  Obligation to Protect a Third Party
Second Restatement §315-319, an actor has a duty to control a third person’s conduct when there is a relationship as to, 

· Parent-child.

· Master-servant

· Possessor of land or chattels-user of land or chattels.

· One who takes charge of a third person whom he knows or should know to be likely to cause body harm to others if not controlled.

1.  Duty to Control Others

Tarasoff v. Regents of the Univ. of California (California, 1976)

PH:

Dismissed by trial court.

F:

Poddar had told Dr. Moore that he intended to kill Tarasoff.

Dr. Moore did not warn Tarasoff of Poddar’s threat.
I:

Does a doctor have a duty towards a third person that is not a patient when that person can foreseeably be harmed by the conduct of one of the doctor’s patients?
H:

When a doctor determines that a patient poses a threat to a third person, or negligently fails to make that determination, the doctor owes a duty of reasonable care to protect those that might be harmed by the patient.
R:

Liability imposed for injury occasioned to another for want of ordinary care or skill must be balanced by some considerations:
1) Foreseeability of harm to the plaintiff.

2) Certainty that plaintiff suffered injury.

3) Closeness of connection between defendant’s conduct and injury.

4) Moral blame attached to defendant’s conduct.

5) Extent of burden to the defendant and consequences to the community of imposing a duty.

6) Availability, cost and prevalence of insurance for the risk involved.

Foreseeability is the most important consideration.  When foreseeability involves controlling someone or warning him, the common law has traditionally required that there be a special relationship between the parties.  This is because the common law distinguishes between misfeasance and nonfeasance and has traditionally been reluctant to impose a duty for nonfeasance.  However, exceptions have been carved out in the form of special relationships.  Thus, a relationship to either Poddar or Tarasoff will serve to establish a duty of care.
Restatement Second §315, states that a duty of care may arise from either,

a) a special relation… between the actor and the third person which imposes a duty upon the actor to control the third person, or

b) a special relation… between the actor and the other which gives to the other the right of protection.

Poddar and Dr. Moore had a special relationship as patient and doctor and thus Dr. Moore had a duty to protect others against dangers emanating from Poddar’s illness.  A doctor that, using standard procedures for his field, determines that a patient is not a danger is not liable.  A doctor that makes an accurate diagnosis, or fails to make one for lack of reasonable care, has a duty to protect foreseeable victims.  The public good to be derived from this outweighs any damage that a patient might suffer from inaccurate predictions.  Both state legislation and American Medical Association principles contemplate the need for disclosure of patient confidentialities when doing so protects a third party from injury.
J:

Plaintiff can amend complaint to state a course of action.

N:

Foreseeability is not enough to establish a duty by itself.  There must be a relationship.  Tarasoff is distinguishable from Strauss because only a limited number of people are affected.  Tarasoff only creates a duty; it still remains up to the jury to determine if it is breached.  Special relationship is a way of extending duty:




Why the police did not owe a duty to Tarasoff?  Police do not have the expertise to evaluate Poddar’s threat.  They did not make any promise for Tarasoff to rely on.  Police cannot act on every verbal threat uttered (to broad of a scope).  Key to Tarasoff is the nature of the relationship as it relates to the control aspect of the duty:  Dr. Moore was an expert.  A bartender or a dentist would not have had a similar duty.
Problems: inaccuracy of diagnoses; breach of trust between patient and doctor can undermine treatment; burden of warning is placed on doctor but potential victims might not be readily identifiable.
  (i)  No Duty:  Nonfeasance
Lego v. Schmidt (Colorado)

Passenger on a bus does not warn driver about pedestrian driver is about to hit.

No duty – basic principle of bystander nonfeasance applies.

Clarke v. Hoek (California)

Doctor proctoring surgical procedure that goes wrong is sued for malpractice.

No duty – doctor was a bystander.  He was not in charge of the operation.
 (ii)  Vicarious Right
In infectious disease cases, there is a vicarious right for 3d persons infected flowing out of the doctor-patient relationship (doctor doesn’t tell patient she is HIV positive, she infects boyfriend; doctor doesn’t tell family mother’s cancer is genetic and daughter does not get early diagnosis)
Tenuto v. Lederle Laboratories (New York)

Kid gets polio vaccine.  Doctor does not tell father that open wounds exposed to fecal matter will result in polio.

Duty – “special relationship-based expanded duty of care”.  Family members constitute a determinate and identifiable class.  As primary caretakers there is a two-way reliance connection between pediatrician and the parents.

(iii)  Intergenerational Duties

(a)  In Utero Injuries

Courts have generally overruled the bar on liability for prenatal injuries and will allow recovery if the fetus a woman is carrying suffers injuries through another’s negligence.

(b)  Pre-Conception Injuries

Courts are split

Albala v. City of New York
Negligently performed abortion on mother to be perforates uterus.  Child is born four years later with brain damage attributable to the mother’s injury.

No Duty – extension of traditional tort concepts beyond manageable bounds.  Although foreseeable that mother would conceive, foreseeability alone is not the hallmark of legal duty for if it was the sole test the extension of liability could not be logically confined.  Extended liability would lead to defensive medicine: choice between treatment more likely to save patient and treatment less beneficial to patient but with no danger to future generations.
Renslow v. Mennonite Hospital (Illinois)

As a result of negligent blood transfusion to the mother, child requires blood transfusion right after birth and suffers severe permanent damage.

Duty

(iv)  Tarasoff Extensions
Bellah v. Greenson (California)
Patient’s parents bring suit against defendant psychiatrist for daughter’s suicide.

No duty – Tarasoff does not apply when the risk is self-inflicted or mere property damage.
Thompson v. County of Alameda (California)

Juvenile offender who made threats against unspecified child is released and kills a child.

No duty – there was no identified potential victim.

Hedlund v. Superior Court (California)

Young child is injured when mother is assaulted by a man whose psychotherapist was aware of the danger to the mother.

Duty – injuries to the child were foreseeable in an assault on the mother.

 (v)  Failure to Disclose Negative Information

One who negligently gives false information to another is subject to liability for physical harm caused by action taken in reasonable reliance upon such information where such harms result to such third persons as the actor should reasonably expect to be put in peril by the action taken
Randi W. v. Muroc Joint Unified School District (California, 1997)
PH:

Appeal to the Supreme Court of California of appellate court’s reversal of trial court’s granting of Δ’s demurrers in a negligence action for damages.
F:

Robert Gadams, a school vice principal, sexually assaulted a 13-year old student, Randi W. (Π).  Gadams’ school district had hired him after receiving glowing recommendations from Muroc Joint Unified School District (Δ) and four other former employer school districts.  None of the recommendations mentioned Gadams previous sexual misconduct while working there.  Π sued for negligent misrepresentation, fraud, and negligence per se.

I:

Can an employer be held liable for failing to use reasonable care in recommending a former employee to another employer without disclosing material information that would relate to the former employee’s fitness for the job?
H:

An employer owes to third parties the duty not to misrepresent the facts in describing the character and qualifications of a former employee in a recommendation letter where making such misrepresentation runs the substantial and foreseeable risk that the third party would be physically injured.
R:

Ordinarily a recommending employer should not be held accountable to third persons for failing to disclose negative information regarding a former employee.  Nonetheless, liability may be imposed if the recommendation amounts to an affirmative misrepresentation presenting a foreseeable and substantial risk of physical harm to a third person.  In order to determine whether Π can proceed on the negligent misrepresentation and fraud claims, the court will examine whether Π has sufficiently pleaded that Δ owed her duty of care, that Δ breached that duty by making misrepresentations, and that the school district’s reliance on Δ’s misrepresentations was the proximate cause of Π’s injury.  Π is not arguing that a special relationship existed between her and Δ.  Π wants the court to determine that an entity that intentionally or negligently provides false information to another entity owes a duty to a third party, despite the fact that the third party never received the false information and had no relationship with the entity providing it.  In California, the general rule is that everyone is subject to the duty to use ordinary care to prevent other from being injured by his conduct.  In determining whether to impose liability here, the court will examine several factors.  First, the assault on Π was reasonably foreseeable because Δ could have foreseen that the school district would not have hired Gadams without their recommendations and cold have foreseen that Gadams would molest a student.  Second, the question of moral blame depends on the evidence presented at trial, but it can be argued that not disclosing past history of sexual misconduct was blameworthy.  Third, standard liability will cover the negligent misrepresentation claim and Δ had available alternative courses of conduct to protect itself from liability (disclosed the facts, “no comment” letters).  Liability may not be imposed for mere failure to act, unless a special relationship exists that gives rise to such a duty.  Fourth, public policy clearly recognizes the importance of preventing future harm and preventing child abuse.  This court holds that an employer owes to third parties the duty not to misrepresent the facts in describing the character and qualifications of a former employee in a recommendation letter where making such misrepresentation runs the substantial and foreseeable risk that the third party would be physically injured.  Where there is no special relationship or no risk of physical injury between the employer and the third party, there is no duty to disclose.  The second inquiry in this case is whether Δ’s letters amounted to actionable misleading misrepresentations or mere nondisclosure.  The letter in this case amounts to “misleading half-truths”.  Δ was under the obligation to provide all facts that would materially qualify the facts Δ chose to disclose.  Δ argues that the letters were permissible half-truths because no reasonable person could believe that a recommendation letter contained the whole truth about a job applicant.  However, in this case Δ made an affirmative representation of Godams’ good character.  The representation was deceptively incomplete.  The letter implied Godam was fit to interact with female students even though Δ knew that was not the case.
J:

Affirmed as to negligent misrepresentation.  Reversed as to negligence per se.
Notes:

All court says is that there is a right of action.  Jury must still get involved.  No special relationship at all (neither between Godam and Δ nor between Π and Δ).  Δ had a duty to Π’s school district which relied on the information about Godam.
(vi)  Negligent Entrustement

Vince v. Wilson (Vermont, 1989)

PH:

Appeals to the Supreme Court of Vermont of trial court’s directed verdicts in favor of defendant’s Ace Auto Sales, Inc. and of judgment against defendant Wilson in a negligent entrustment action for damages.

F:

Wilson gave grandnephew money to buy car.

Wilson knew of grandnephews repeater driver’s test failures, alcohol and drug abuse.

Ace sold car and knew from Wilson that grandnephew had no license and had failed the driver’s test.

I:

Does the doctrine of negligent entrustment apply to persons that knowingly provide funding to incompetent drivers and to persons that knowingly sell automobile to incompetent drivers?
H:

The doctrine of negligent entrustment, under which liability arises out of the combined negligence of the incompetent driver and the person that leant him the car, is applied to anyone who sells, lends, leases, or gives a car to an incompetent driver, as well as anyone who finances a car for an incompetent driver.
R:

The general rule of negligent entrustment is that liability arises out of the combined negligence of the incompetent driver and of the car owner, who lends his automobile to the incompetent driver.  Π argues that the rule should be applied to those who would provide funding to incompetent drivers that wish to buy cars and to those who would sell cars to incompetent drivers.  Wilson and Ace argue that the rule should be limited to allow recovery only from car owners, or those who have the right to control the car.  Courts in other states have held that the fact that an individual had ownership and control over the car at the time it was turned over to the incompetent driver is sufficient to give rise to liability.  This interpretation is in line with the Restatements approach whereby one who supplies an automobile to an individual that the supplier knows or has reason to know is likely, because of youth or otherwise, to use the car in a way that would involve unreasonable risk of physical harm is subject to liability.  The Restatement rule covers sellers, lessors, and donors, as well as lenders.
J:

Wilson’s affirmed, Ace’s remanded for new trial.
Notes:

Wilson facilitates purchase.  Not the same as giving someone and M16.  Entrustment knowing or should have known of risk created.
(a)  Keys in the Ignition

A related issue occurs when the defendant has permitted a third party to acquire a chattel and cause harm.  Some courts derive negligence from the violation of a statute.  Others reject that approach on the ground that the goal of the statute is not safety bur the avoidance of time-consuming police searches for cars.

(b)  Car Rental Companies

Courts have generally refused to impose a duty on a car rental company for renting to customers with previous history of drunk driving convictions, for not informing foreign customers about the rules of the road, or for making sure that the customer had the state’s required liability insurance coverage.
(vii)  Social Hosts

Reynolds v. Hicks (Washington, 1998)
PH:

Appeal to the Supreme Court of Washington of trial court decision dismissing a personal injury action for damages.
F:

At Jamie and Anna Hicks’ (Π) wedding their under-age nephew consumed alcohol at the reception.  Later that night the nephew was involved in an automobile accident with Reynolds (Δ).  Δ claims that Π were negligent in serving their nephew alcoholic beverages.  Δ argued that Washington law does not extend social host liability for furnishing alcohol to a minor to third persons.  Π contends that Washington statute creates a duty of care.
I:

Does a social host that serves alcohol to a minor owe a duty of care to a third person injured by the minor?
H:

A social host that supplies a minor with alcohol does not owe a duty of care to third persons injured, but a commercial vendor in the same situation does owe a duty of care to third persons injured.  The differences between the ability of commercial vendors and social hosts in regulating the consumption of alcohol along with the far-reaching implications of social host liability are persuasive reason for not expanding liability.
R:

This court has been reluctant to extend to social hosts the same kind of liability extended to commercial vendors of alcohol.  There are several policy rationales behind this approach.  Unlike commercial vendors, social hosts are capable of monitoring their paying customers’ alcohol consumption and commercial vendors have pecuniary and proprietary interests in exercising supervision.  Social host liability would have more far=reaching implications than commercial-vendor liability because while there re only a limited number of bars, liquor stores etc. there is a much greater number of adult Washington residents that throw parties.  Social host liability would affect almost every adult in the state.  It is also unrealistic to expect a couple like Π to monitor alcohol consumption of their minor guests on their wedding day, or to create a legal regime that would require social hosts to hire bartenders and bouncers for any social gathering.  Finally, the legistlative intent behind the Washington statute that makes it unlawful for any person except a parent to supply liquor to a minor was not to protect third persons that might be injured by intoxicated minors, but rather, was enacted to protect intoxicated minors from their own injuries.
J:

Affirmed.
D:

The majority confuses the issues of duty with ultimate liability.  The Washington Supreme Court has recognized that a minor has a private right of action under the statute for his own injuries against the social host that supplied him with the alcohol.  The court has also recognized that where the legislature has made it an offense to sell alcohol to a minor, third persons injured as a result of an intoxicated minor’s conduct can sue the vendor.  The majority’s distinction between social hosts and commercial vendors cannot be supported because it ignores the fact that both a vendor and a social host are breaking the law when they provide a minor with alcohol.  The majority holding that a social host commits a crime by serving alcohol to a minor guest but avoids all civil liability makes no sense because it focuses on the impracticality of requiring social hosts to take appropriate precautions instead of focusing on providing a remedy to injured parties.
Notes:

Criminal statute applies across the board.  Court has borrowed criminal statute before to establish tort liability for vendors.  Can court do it again?  Statute does not say that tort liability apply.  Can you craft a common law duty absent statute?  California’s five factors.  Foreseeable, blameworthy, public policy, home insurance will cover – it’d work (Cali and NJ did in the 80’s only to be slapped down by legislatures).  Another approach would be landowner liability.
D.  Landowners and Occupiers
1.  Duty to Invitees, Licensees and Trespasees
A landowner is subject to liability in respect of an invitee when he (1) knows our could reasonably discover the dangerous condition and the condition involves unreasonable risk of harm, and (2) should expect that the invitee will not discover or realize the danger or protect himself against it, and (3) fails to exercise reasonable care to protect the invitee against the danger.
Carter v. Kinney (Missouri, 1995)
PH:

Appeal to the Supreme Court of Missouri of trial court’s granting a motion for summary judgment in a negligence action for damages.

F:

Ronald and Mary Kinney (Π) hosted a weekly Bible study class in their home for members of their church which Carter (Δ) attended.  Π and Δ did not have any social interaction outside Bible class.  No money was exchanged for the classes.  Δ had cleared driveway of snow the previous evening.

I:

Whether a guest that attends a homeowner’s weekly social gathering is an invitee or a licensee?
H:

A guest at a weekly social gathering in a private home is not an invitee, but rather a licensee because he does not enter the homeowner’s property to afford any material benefit.
R:

There are three types of plaintiffs in premises liability cases: trespassers, licensees, and invitees.  Anyone that enters land without the permission of the owner is a trespasser.  And individual that enters land with permission is a licensee, unless the landowner has an interest in the visit, in which case the visitor is classified as an invitee.  Landowners do not owe trespassers a duty of care.  A landowner owes a licensee the duty to make safe any dangers the landowner is aware of, and owes an invitee the duty to exercise reasonable care to protect the invitee from both known dangers and dangers the landowner would have found out about through inspection of his premises.  Π argues that as Δ’s social guest, he was an invitee.  Δ argues that he was a licensee.  Even though social guests are, in a sense, invited onto landowner’s property, Missouri law does not recognize social guests as a type of invitee because a social host does not, as a rule, obtain any material benefit from his guests, nor does he extend an invitation to the general public.  Because Π did not enter Δ’s property as a business visitor, he is a licensee, not an invitee, and Δ are subject to the lesser standard of care.  Δ did not know the ice had formed on his driveway overnight, and cannot therefore be held liable for Π’s injury.
J:

Affirmed
Notes:

Invitee = higher duty of care to include keeping them safe.  Licensee = reasonable care.  Trespassers = duty not to act in a willful and wanton manner.
  (i)  Trespassers

A possessor of land is not liable to trespassers for physical harm caused by his failure to exercise reasonable care (a) to put the land in a condition reasonably safe fro their reception, or (b) to carry on his activities so as not to endanger them. Generally, the duty is simply not to willfully or wantonly harm trespassers.

(a)  Constant Trespass on Limited Area

An exception is made to create an obligation to warn where the possessor knows that persons who constantly intrude upon a limited area might encounter a hidden danger

(b)  Discovered Trespassers

An exception is also made to create an obligation to warn where the possessor fails to exercise reasonable care for the safety of a known trespasser.  
 (ii)  Open and Obvious Dangers

Courts are divided on the issue.  Some courts have concluded that no duty is owed since the danger was apparent to the invitee.  Other courts have focused more on whether such notice was enough to make the premises reasonably safe.  In such cases, a possessor is not liable to invitees for harm from obvious dangers unless the possessor should anticipate the harm despite knowledge or obviousness.  E.g. government inspector stepping off from landing onto sloping ground below – liability.
(iii)  Activities Taking Place on Premises

The traditional rule was that licensees and trespassers could not recover for active negligence while they were on the premises.  Nowadays liability extends to licensees for failure to carry on activities with due care if, but only if, the occupier should expect that the licensee will not discover or realize the danger, and the licensee does not know or have reason to know of the activities and the risk involved.  E.g. sales rep. at community college asking janitor to move piano vs. flaming Irish coffee – no liability / liability.
 (iv)  Child Trespassers

(a)  Attractive Nuisance

“Attractive nuisance” doctrine covered injuries to children who are unaware, because of their immaturity, of risks associated with a land occupier’s property.  Most courts did not require that the child have been enticed onto the land by the sight of danger.

(b)  Modern View

The Restatement provides liability for physical harm to children trespassing caused by an artificial condition upon the land if
a) the place where the condition exists is one upon which the possessor knows or has reason to know that children are likely to trespass, and

b) the condition is one of which the possessor knows or has reason to know and which he realizes or should realize will involve an unreasonable risk of death or serous bodily harm to such children, and

c) the children because of their youth do not discover the condition or realize the risk involved in intermeddling with it or in coming within the area made dangerous by it, and

d) the possessor fails to exercise reasonable care to eliminate the danger or otherwise to protect the children.

  (v)  Recreational Use of Land

Almost all states have enacted statutes that limit the liability of owners of land used for recreational purposes.  The goal is to prevent persons on open land from suing for natural dangers on such land or demanding that warnings be posted of such dangers.  Willful misconduct is generally required for liability.  Similar statutes in some states now protect landowners who permit others to enter their land to pick their own fruits and vegetables.
2.  Reasonable Care For All Lawful Visitors

Heins v. Webster County (Nebraska, 1996)
PH:

Appeal to the Supreme Court of Nebraska of judgment for the defendant in a negligence action for damages.
F:

Π went to Δ’s hospital to visit his daughter that worked there.  As Π was leaving hospital through main entrance he slipped and fell to the ground because of ice and snow that had accumulated injuring his hip.
I:

Is the invitee-licensee distinction of continuing usefulness in negligence actions against a landowner?
H:

Δ owes Π a duty of reasonable care under the circumstances.  Distinctions between licensees and invitees are replaced by a duty of reasonable care to all lawful visitors.  Separate classification for trespassers is maintained.
R:

Some jurisdictions have moved away from common law categorization to a duty of reasonable care.  Two schools of thought:

Pro-categories:  there is value in the predictability of common law categories.  To replace categories is to bring in a system devoid of standards of liability making land owners less able to prevent risks.  Additionally, much of the common law’s harshness has been attenuated through subcategorization and distinctions between active and passive negligence.
Pro-reasonable standard:  a person’s value is a constant that does not change with a person’s status.  Reasonable people do not change their conduct either based on whether someone is a licensee or an invitee.  Common law categories gave landlords a special kind of immunity at a time when it was probably sensible to do so but that is no longer the case in a modern industrial society.  Instead of the entrant’s status, the foreseeability of the injury should be the controlling factor in determining the landowner’s liability.  In the case of Π, application of the categories brings abut some frustrating results.  If a patient had been injured in the manner Π was, the patient would have been considered an invitee and would have recovered.  If a duty of reasonable care were imposed on Δ, Δ would incur no costs beyond those it would have incurred to protect an invitee.  In fact, what the common law classification do is shield those that otherwise would be held to a reasonable standard of care.  Seven factors should be considered in determining if a landowner has exercised reasonable care:
1. Foreseeability of harm

2. Purpose of entrant

3. Time, manner, and circumstances in which entrant entered

4. Use premises are put to or expected to be put to
5. Reasonableness of inspection, repair or warning

6. Opportunity and ease of repair or correction or giving of the warning

7. Burden on landowner and/or community

J:

Reverse and remanded for new trial

D:

Landowner will owe duties to individual injured by conducting activities on premises without landowner’s express permission.

Socializes the use of private property by requiring same duty to all except trespassers.

Court should not create liability where the court creates none.

Notes:

Rigid and inequitable distinctions (licensee vs. invitee).  Court is not bumping licensee up to invitee status.  If that was the case Heins could not recover anyway.  Courts says that the purpose of the visit might still be a factor perhaps because customers have different expectations than others.  Before, with the categories, the judge determined what was reasonable by looking at what category fit.  With a duty of reasonable care to al lawful visitors under the circumstances the question is one for the jury to decide.  Court’s rule for hospitals perhaps ok, but for homeowners the categories are probably better (predictable, simpler life).  Trespassers?  Not all criminals.  Lower expectations but some expectations.  Lower foreseeability on the part of landowner.
  (i)  Landlord and Tenat:  Hidden Danger; Public Use; Negligent Repair
(a)  Traditional View

Traditionally a landlord was liable in tort only if the injury was attributable to (1) a hidden danger in the premises of which the landlord but not the tenant was aware, (2) premises leased for public use, (3) premised retained under the landlord’s control, (4) premises negligently repaired by the landlord.

(b)  Promise to Repair

Traditionally liability was unlikely if the landlord had promised to repair but had not taken any steps towards it.  Today some courts have imposed a duty where a promise has been made if (1) the landlord has agreed, for consideration, to keep the premises in repair; (2) the tenant forgoes repairs in reliance of the promise; (3) the landlord retains a reversionary interest in the land and by his contract may be regarded as retaining and assuming the responsibility of keeping the premises in safe condition; (4) if the tenant is financially unable to make repairs, the possession is for a limited term and if in return for his financial benefit the landlord could properly be expected to assume certain obligations with respect to the safety of others.

(c)  Reasonable Person Under Circumstances

Some courts have imposed a duty on landlords to act as a reasonable person under all of the circumstances, including the likelihood of injury to others, the probable seriousness of such injuries, and the burden or reducing or avoiding the risk.
 (ii)  Harm Outside the Premises:  Creation of Unreasonable Risk
Focus is on the reasonable foreseeability of the injury.  Restatement imposes liability on possessor who create artificial conditions so near an existing highway that they realize or should realize that it involves an unreasonable risk of harm to travelers using due care on the highway.  E.g. driver gawking at bungee jumpers gets into an accident – no liability.
3.  Duty to Protect Visitors from Criminal Activity

Posecai v. Wal-Mart Stores Inc. (Louisiana, 1999)
PH:

Π sued Δ for negligence in providing adequate security.  Bench trial and judgment for Π.  Court of appeals affirmed.
F:

Security guard inside store.
High crime neighborhood behind store.

Three other robberies in premises in previous six years.

Location not considered high crime by police.

I:

Whether a business owner owes a duty to a patron victim to protect her from the criminal acts of third persons?
H:

Business owners have a duty to implement reasonable measures to protect their patrons from criminal acts when those acts are foreseeable.
R:

Foreseeability is the key issue in determining when a duty exists.  Four approaches have emerged.  First, is the specific imminent harm approach.  No duty to a patron unless the owner is aware of a specific imminent harm about to befall.  It is too restrictive.  Another approach is the similar incident approach.  This approach relies on the notice the owner had of the incident taking place by looking at similar incidents in the past.  In analyzing the evidence of previous crimes it considers 1) nature and extent, 2) recency, 3) frequency, and 4) similarity.  The drawback of this approach is that different standards are used with regards to the number of crimes and degree of similarity that give rise to a duty.  A third approach looks at the totality of circumstances.  This approach looks at all the circumstances surrounding the crime such as nature, condition, location of land, level of crime in surrounding area… This makes for too broad of a standard and tends to impose a duty whenever any level of crime is experienced.  The last approach balances the foreseeability of harm with the burden of imposing a duty to protect against it.  The less foreseeability, the less of a burden.  Without previous incidents probably no duty.  Best approach because:
· Security increases costs

· Businesses not responsible for endemic crime

· Businesses are in best position to appreciate crime risks on their premises and to take precautions.

Π has burden of proof.  Factors to consider are existence, frequency and similarity of prior incidents.  Also location, nature and condition of property.  In this case there had only been one similar incident in six years.  Foreseeability was small and Sam’s owed no duty to take more precautions than it did.

J:

Reversed.
D:

Totality of circumstances is best.

Notes:

Four tests: (1) imminent harm, (2) similar incident, (3) totality of circumstances, (4) balancing test (BPL)

Is this a duty case or a breach case?  There is some duty, the question is one of scope.  Framing issue as “no duty” allows the court to pull a Goodman = set standard for all stores with no incidents in parking lot.  “No duty” freezing for all future purposes.  Court looking after business (if breach, business is left wondering if they are ok or not).  Court freezing standard of care at a very low level.  
  (i)  Resisting the Robbery

Generally courts do not impose liability on a business owner for injuries sustained by a customer as a result of the owner’s resistance to a robbery.  Concerns are that knowledge of the dilemma by criminals will only give them another tool with which to exert leverage to enforce their demands, robbers are unpredictable and often injure victims even though there has been no resistance, and the danger of hostage taking.
E.  Intrafamily Duties
1.  Spousal Suits
Common law barred spouses from suing each other.  Spouses were considered a unity for legal purposes and suits logically impossible.  In the 19th century as wives got the right to own property and sue over it courts slowly eliminated the immunity that had previously existed.  At first courts abrogated immunity in suits for intentional torts because there was no spousal harmony left to protect.  Abrogation for negligence suits was slower out of fear of fraud.  Today spousal immunity has virtually disappeared.

2.  Parent-Child Suits
No immunity under the common law.  Immunity is an American phenomenon traceable to the late 19th century.  Reasons advanced for parental immunity for suits brought by a child were that (1) it would disturb domestic tranquility; (2) would create a danger of fraud or collusion; (3) awarding damages to child would deplete family resources; (4) awarding damages to the child could benefit the parent if the child predeceases the parent and the parent inherits the award; (5) it would interfere with parental care, discipline and control.
  (i)  Intentional Harm

Claims against parents for intentional tort are accepted almost everywhere today.

 (ii)  Negligently Inflicted Harms

(a)  Reasonable Parent Standard

Broadbent v. Broadbent (Arizona, 1995)

F:

Mother leaves child unattended by the pool.  Child falls in the pool, almost drowns and as a result suffers severe brain damage.

Father brings suits on behalf of child against mother to recover damages from umbrella insurance policy.

Mother does not defend, insurance company does instead.
I:

Whether parental immunity bars a child’s action against mother for negligence?
H

Parents do not have carte blanche to act negligently toward children.  Parental immunity does not apply.  Reasonable parent standard does: whether a parent’s conduct comported with that of a reasonable and prudent parent.
R:

Five justifications for immunity refuted:

1) Suing parents disturbs domestic tranquility.
Injury disturbs more than the suit does.  Parents usually bring the suits themselves.  Problem:  ex-spouse battles, concerned relatives suing.

2) Suing parents creates danger of fraudulent litigation.
Courts should not deny recovery to all because of a few.  System will ferret out the good from the bad.
Problem:  not a genuine adversarial contest.  Both parties have the same incentive.

3) Dissipation of assets

Most cases are brought because there is insurance and there is a need for expensive medical care.  Suit eases financial burden.  Problem:  not all suits are about insurance.  Note:  to avoid this problem, some courts limit recovery to the maximum coverage in policy.

4) Windfall inheritance for parents.
Remote possibility but the fix for it would in any case lie with probate courts which could prohibit parents from inheriting in these type of cases.  Problem: fraud.

5) Parental discretion
Parents have discretion to raise their children but they are generally not immune from wanton, willful or malicious conduct.  Parents always owe a duty to their children; and the question is when and why they have breached that duty. Problem: what constitutes reasonable parental conduct varies according to culture, ethnic background etc.
J:
Reversed and remanded.

Notes:

Immunity had been watered down through exceptions (process similar to that of a landowner’s duty).  Justifications for immunity

· Disturb domestic tranquility:  injury worse than lawsuit.  Parents usually bring case (not adversarial).  Problem with ex-spouse battles.  Another relative might want to bring suit.
· Insurance fraud:  Problem with no a genuine adversarial contest.  In regular suit both parties stand to lose if the lose the suit.  Here both parties have incentive in same direction.  E.g. auto accident where mother looked into purse and crashed.  Summary judgment for plaintiff daughter = collusion?

· Dissipation of assets:  several kids.  One wins a suit and less is left for the rest.  Court claims insurance covers, the problem is that not all suits are about insurance.  Some court solutions have involved imposing immunity after insurance limit is hit.

· Windfall inheritance:  kill child – get all money.

· Parental discretion:  can you sue parents for malpractice?  Duty to act as a reasonable parent, the problem is determining what constitutes reasonableness.  Some courts do not recognize negligence.

The tension here is one similar to that of a landowner’s duty:  should we have clear lines in the sand or leave it up to the jury to decide what is reasonable?
(a)  Parents as Third-Party Defendants

Some courts have rejected claims for negligence brought against parties because of the possibility that third-party contribution actions would be brought against the parent.  Such claims would permit a defendant that injured a child to obtain contribution from the parent and this would reduce the plaintiff-child’s compensation.
La Torre v. Genesee Management (New York)

Disabled child left by mother at amusement center in mall while she went shopping.  Child got into fight, security subdued him and mother sued mall.  Mall sued mother.

Since the child could not have sued the mother directly the result should not be permitted indirectly.

Possibility of parents facing a conflict between bringing suit to seek legal redress on their child’s behalf or not suing and avoiding having to defend their own caretaking conduct.

(b)  Harm to the Fetus
Bonte v. Bonte (New Hampshire)

Child born alive sues mother for injuries sustained while she negligently crossed the street.

Since a fetus born alive could sue a third party for harm, and parental immunity had been abolished the action could lie.

Injuries to a fetus are no different from injuries to a child already born.

Dissenters concerned with intrusion into privacy and physical autonomy rights of women.
(c)  Religious Beliefs

Lundman v. McKown (Minnesota)

Christian Scientist parents let child die for lack of proper medical attention.  Biological father sued.

Christian Scientists parents are not immune.  Reasonable person standard qualified – “Good-faith Christian Scientist standard”:  reasonable Christian Scientists must let religious belief yield when accepted medical practice indicates that the life of the child is jeopardized
F.  Governmental Entities
1.  Generally

“The King can do no wrong” was the common law’s principle of governmental immunity.  It held in place until after WWII after which immunity became the exception rather than the rule.  However, government liability has not been treated the same as private liability.  Duty limitations have been used to continue to recognize the special character of some public functions.

2.  Propietary vs. Governmental Fuctions
Units of local government have generally had at least partial immunity.  But where such local units perform functions that could just as well be performed by private corporations, there has traditionally been no immunity.  The distinction is between “governmental” and “proprietary” functions.  Governmental functions include police and fire departments.  Proprietary functions are those which produce revenue for the government such as airports, garages, gas or water utilities…
Riss v. City of New York (New York, 1968)
PH:

Dismissed by trial court.  Affirmed by appeals court.

F:

P threatened by ex-boyfriend for six months.  Tried to get police protection unsuccessfully.

P receives ultimatum.  Again seeks police help unsuccessfully.

P is attacked next day by thug hired by ex-boyfriend.

I:  

Is the city liable for failing to provide special protection to a citizen who was repeatedly threatened with personal harm and ultimately suffered personal injuries for lack of protection?

H:

No tort liability for police protection to members of the public in the absence of legislation.
R:

Municipalities perform three types of activities:

· Provision of services which supplement or replace private enterprise (hospitals, public transportation etc).

· Provision of services and facilities for the use of the public (highways, parks etc).

· Provision of services to protect the public.

For the first two, cities are liable under ordinary tort law. Not so for the third.  The amount of protection provided is constrained by limited resources.  If the courts recognized a general duty of protection in tort, the courts will affect this resource allocation with unpredictable limits.  The extension of this responsibility is a matter for the legislature, not the courts.

D:

1.  The fear of financial disaster is a myth dispelled by the  abrogation of sovereign 
immunity which was accompanied by similar predictions.

2.  The fear of crushing burden because everyone will sue is also exaggerated.  Police 
will only have the duty of a reasonable man under the circumstances.  Only if 
claims have some basis will police be required to do something.

3.  Courts routinely review municipal and state procedures.  Courts would not be 
allocating resources, just applying vicarious liability and then making the city 
weigh its options between paying damages or changing practices.  The city would 
be the one deciding how to allocate its resources.
Notes:
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Public employee










3d party wrongdoer

Is there a relationship?

Riss:  if police had made a promise to Riss (e.g.:  sheriff who failed to warn woman that a felon was being released and she was killed) then there would have been a duty.
Thug:  police had no control of him.

No duty to protect or control an undifferentiated class of individuals.

(a)  Exceptions to Immunity for Governmental Functions:  Promise Assumption of Duty and Reliance

Schuster v. City of New York (New York)
Plaintiff turned man in to FBI and received threat.  Three weeks later he was killed.  Courts sustained claim because the police had a duty to protect plaintiff.

Duty - Police was active in seeking plaintiff’s help as opposed to merely passive.

Davidson v. City of Westminster (California)
Police conducting surveillance on a Laundromat see a man that appears to be the suspect come in and out several times.  Suspect stabs plaintiff.  Plaintiff sues because police failed to warn him.

No Duty - No special relationship between plaintiff and police or attacker and police.
Sorichetti v. City of New York (New York)

Visiting father with violent history and several protective orders issued against him makes threats to daughter.  Mother attempts several times to get the police to intervene.  Father severely mutilates daughter.

Duty - Court distinguished from Riss on the basis of the protective orders (intervention), father’s history of violence (foreseeability), and front-desk officer’s assurance that police would intervene at some point (promise).

N:  protective order = courts have already started to intervene (e.g.:  the friend who put the icepack on the moribund buddy).
Cuffy v. City of New York (New York)

Plaintiff receives assurance from police that they will do something about violent downstairs neighbors before morning time.  Plaintiff’s son arrives the next day and he is  assaulted by neighbors along with his mother and a brother.  Guidelines for police protection cases: no tort duty except in cases of “special relationship” which exists if,
· Police assumes, by promise or action, an affirmative duty to act.
· Police knows that inaction could lead to harm.
· Police had some form of direct contact with injured party.

· Injured party justifiably relied on the police promise.

(b)  Emergency Calls

Direct contact is necessary.  Talking to someone calling on behalf of the victim will not do.
Kircher v. City of Jamestown

Victim is kidnapped.  Witnesses take down license number and begin pursuing kidnappers but lose them in traffic.  They give license plate number to cop who says he will follow up and does nothing about it.  Victim sues.

No duty – She had not had direct contact with cop (Coffy).

N:  if witnesses had stopped chasing relying on the cop to finish the job the outcome might have been different.
(c)  Custodial Relationships

Duty – Parents rely on schools to exercise reasonable control over their children’s actions while children are in their custody (e.g. school grounds, bus etc).  However, once the custodial relationship is properly cut-off (e.g. little girl dropped off at the bus stop who gets run over three block from the bus stop) the duty ends.
(d)  Educational Malpractice
No duty – Difficult to establish causality (many factors aside from schools may contribute to a person’s analphabetism).  School systems generally provide administrative channels for parents to address wrongs (scoliosis case).  Public policy considerations discourage it (financial burdens, deluge of suits).  Jurisprudence vs. pedagogy (expertise problem similar to Goodman’s).
3.  Discretionary vs. Ministerial Functions

Ministerial duties concern the government’s adherence to an act or statute.  The government is immune from liability where a government official, using due care, carries out a statute or regulation which later turns out to be invalid unless the government has a specific duty to a member of the public.  Discretionary functions involve the reasoned judgment of government employees and no liability may be based upon the exercise or performance or failure to exercise or perform a discretionary function or duty on the part of a government employee whether or not the discretion involved was abused.
Lauer v. City of New York (New York, 2000)
PH:

Dismissed by trial court.  Appeals court reinstated claim for NIED.

F:

Autopsy on Lauer’s child deemed death a homicide.

Police began investigation with Lauer as suspect.

Three weeks after death the medical examiner deemed child died of natural consequences but did not report it to district attorney.

A year and a half after the death, a newspaper exposed the truth.

I:

Whether a member of the public can sue the government for the negligent actions of a government employee.

H:

In the performance of its ministerial duties, the government has a duty to a member of the public only if the government owes a duty specifically to that member of the public and not to the public at large.
R:

Government conduct is of two types:

1) Discretionary – conduct involving the reasoned judgment of employees.

2) Ministerial – conduct involving the adherence to a government act or statute and that thus has a compulsory result.

In the case of discretionary conduct, the government enjoys immunity.  In the case of the second the government does not enjoy immunity but it remains to be determined on a case-by-case basis whether the government owes a duty and if so whether the government breached that duty.

In establishing duties, the courts have to strike a balance between keeping liability controlled and allowing individuals recovery for harms they have suffered.  Thus, in order for the government to be held liable for its breach of a duty, that duty must have been specific to the individual harmed and not a general duty to the public.  Two ways to determine what type of duty the government owed the individual harmed:
· Statute

· Coffy

A statute imposes a duty to the individual only if its intent was to protect the individual.  In the case of the statue in this case, it only provided for the medical examiner to report his findings to the district attorney not to Lauer or to those that might become suspects in a criminal investigation.

The Coffy principles applied to the facts do not establish a special relationship because the medical examiner never made a promise, did not know of the harm he was causing and did not have direct contact with Lauer.

To let Lauer recover, the court would have to create a new duty for the Office of the Chief Medical Examiner and doing so would enlarge the orbit of duty unpredictably.  Mere foreseeability is not a justification for enlargement.

J:

Reversed and dismissed.
D:
One knowable person.  Foreseeable class would only be potential suspects.

Medical examiner only one that can reverse the harm.
“Rescue”

Immunity is a disincentive for employees to own up to their mistakes.
Notes:
Medical examiner’s job ministerial because duties prescribed are prescribed in a statute.  Not a matter of choice.  However, in the absence of TTPs within the Medical Examiner’s Office, if the examiner had not re-examined there’s a chance there would have been no duty question.  Issue – required to report to whom?  District attorney.  The duty owed to public not to individuals.  Plaintiff is not within class statute meant to protect, no pre-existing common law duty of care.  Statute cannot be used to create a private right of action.  Dissenter – plaintiff part of a small class.
Problem:  once court determines that there is no duty, no matter how extreme the behavior –with the exception of intentional behavior- the medical examiner is immune from liability.
(a)  Official Immunity

Falls v. Superior Court (California)

Kid testifies to friend’s gang murder.  Assistant DA tells kid that gangs do not kill those that testify against them when they are not part of the gang.  Kid gets killed.

DA immune – judges have blanket immunity because they must be free to exercise their judgment without fear.  Police only have “good faith” immunity.  Prosecutors in the discharge of their duties are close to judges than police (quasi-judicial function).

4.  Operational Functions:  Unreasonable Delay

Friedman v. State of New York (New York, 1986)
PH:

Friedman:  judgment for P affirmed on appeal.

Cataldo and Muller:  judgment for Ps reversed on appeal.

F:

Frontal collisions for lack of median barrier

Friedman:  study had determined need 5 yrs earlier.

Cataldo:  study re-evaluated shortly before crash and no recommendation.

Muller:  same study as Cataldo but state had decided to build median 3 yrs before accident.

I:

Is the state liable for accidents resulting from traffic studies of hazards that reach the wrong conclusion or from unreasonable delay in implementing the conclusions reached after a study?
H:

It is not for courts to second-guess the choices made by the state based on expert opinion.  The state is liable for unreasonable delays in implementing plans of action arising from the analysis of a hazardous condition.
R:

Keeping the streets reasonably safe is a non-delegable duty.  Qualified immunity is given to planning decisions when the government makes a choice based on expert opinions.  Only when a traffic study is inadequate or a traffic decision has no reasonable basis is the government held liable.  When the government learns of a hazard it has a duty to investigate and then reassess periodically the status of the hazard.
In Cataldo and Muller, the state had done a study just before both accidents and decided that no median barriers were needed.  Cataldo and Muller’s claims that the study was inadequate would substitute the courts judgment for that of the experts and go against the doctrine of qualified immunity for planning decisions.  The state fulfilled its duty by undertaking the study when alerted about the hazard.

Friedman and Muller’s argument that the delay in implementing remedial measures was unreasonable has merit.  It flows out of the state’s non-delegable duty to keep the streets reasonably safe.  The hazard was known and remedial plans had been drafted.  If there had been no remedial plans, just a study reaching the conclusion that something needed to be done, the state would not have been liable but in this case it had gone one step further and drafted a plan of action.  Reasonable delays would not establish liability (e.g.: funding priorities, design considerations etc.)
J:

Friedman affirmed, Muller reversed, Cataldo affirmed.

N:

Judges have no business second-guessing experts (Goodman)

Where does the duty come from?

Study = promise and reliance.

Public property = duty to those on your land to keep property safe (invitee, licensee etc)

Ministerial duty
DUTY - NONPHYSICAL HARM
A.  Generally
B.  Emotional Harm
1.  Physical Injury Absent Physical Impact:  Zone of Danger

Falzone v. Busch
  (i)  Airplane Crashes vs Car Crashes

 (ii)  NIED Recovery of Doomed Victims

2.  Exposure to Risk

Metro-North Commuter Railroad Company v. Buckley
  (i)  HIV Cases

 (ii)  Windows

3.  Foreseeable Psychic Harm

Gammon v. Osteopathic Hospital of Maine, Inc.
  (i)  Thresholds (Physical Manifestations)
4.  Bystander Relatives

Portee v. Jaffee
  (i)  Applications of Multifactor Test

 (ii)  Extending the Zone of Danger Duty

(iii)  Unmarried Couples

  (v)  Zone of Danger Requirement for Bystanders

Johnson v. Jamaica Hospital
 (vi)  Loss of Consortium

(vii)  Damage to Property

DUTY - NONPHYSICAL HARM
A.  Generally
Thus far we have looked at a victim’s status in regards to someone else and whether it imposes a duty on that other person.  .  Before we stopped our analysis when we found that no duty existed.  Now a duty exists we look at what the victim seeks to recover from.
B.  Emotional Harm
1.  Physical Injury Absent Physical Impact:  Zone of Danger
If plaintiff was within the zone of danger, and in theory suffered at least some fear for his own safety, most courts allow him to recover
Falzone v. Busch (New Jersey, 1965)
PH:

Summary judgment for the defendant.  Appeal certified before reaching appeals court.

F:

Falzone was sitting in her car close to where Busch’s car hit her husband.

Falzone thought she was going to get hit herself, became ill as a result and required medical attention.
I:

Whether Falzone can recover for physical injury resulting from emotional distress caused by Busch’s negligence even though she suffered no physical impact?
H:

When someone’s negligent behavior causes emotional distress to another and this emotional distress is the direct cause of physical injury the injured person may recover.
R:

New Jersey precedent for injuries flowing from emotional distress identified required an impact.  Three reasons were given for denying recovery without an impact:

1) The injury was not foreseeable.

2) The bar did not recognize liability in such cases.

3) Public policy discouraged it.

All three reasons are no longer tenable:

By deciding that a person could not foresee emotional harm caused by his behavior the court in the precedent case decided as a matter of law something that can be determined by medical evidence.  Medical knowledge has also advanced to the point where such causal relationships are not open to much challenge.  Furthermore, New Jersey already recognizes three exceptions involving almost negligible impact.
Precedent court could not have possibly meant that recovery was barred because of the opinions of lawyers on the matter.  If the intent was to bar because of lack of precedent, the common law has always recognized first impression cases.

Making a causal connection between negligent behavior and injury is not unique to these types of cases.  Difficulty of proof should not bar recovery.  Courts can safeguard against fraud by weeding out cases without merit.  Besides, the cases in which the slightest impact permitted recovery defeat the impact rule’s effectiveness to prevent fraud.  States that have abrogated the impact rule have not experienced a deluge of cases like this.  Last, fear of expansion of litigation should not deny a person relief in meritorious cases.  The answer is to increase expand the judicial machinery, not decrease the availability of justice.
Under the new rule, a situation might arise in which a defendant might not learn of the claim for a long time and thus might have failed to preserve evidence.  Judges should charge juries to take into consideration the undue delay in determining the truthfulness of the plaintiff’s claim.
J:

Reversed.

Notes:
Tort law is not as uninterested in stare decisis as court in this case contends.  Tort law acts as a deterrent.  That’s why it rules prospectively.  Insurance companies, manufacturers etc. look at tort law to see what it tells them about the future.

Problem:  notice to defendants.

Zone of danger rule – there is no need to suffer an impact.  Fear of immediate physical injury with subsequent physical manifestations.

  (i)  Airplane Crashes vs Car Crashes
Courts allow a bystander to recover for her emotional distress when defendant’s negligently driver car almost hit her.  Generally, bystanders of airplane crashes are not allowed to recover whereas passengers are.

Lawson v. Management Activities (California)

Employees of a car dealership feared that a falling plane would hit them.

No NIED – intense fear was foreseeable but it was short.  What was not foreseeable was the severity of the employees’ psychological reactions to the crash.  Too broad a class, recognizing a claim here would expose airlines to limitless lawsuits (Tarasoff’s duty factors).
 (ii)  NIED Recovery of Doomed Victims

Some states have adopted “survival statutes” that generally permit the decedent’s estate to proceed with any claims that the decedent might have brought but for the death.  Most courts have allowed recovery where plaintiff was aware of impending death or injury even if the period of awareness was very short.  Rationale:  had decedent survived he would have had an action under the law.  Problems:  what constitutes an appreciable length of time?
2.  Exposure to Risk
May a plaintiff who has suffered an increased likelihood of a particular disease recover for the purely emotional harm of being distressed?  Plaintiff needs actual exposure and that he more likely than not will actually contract the illness.
Metro-North Commuter Railroad Company v. Buckley (Supreme Court, 1997)
PH:

District Court dismissed.  Circuit Court reversed.
F:

Buckley worked removing asbestos-laden insulation and did not know it.

After attending an asbestos awareness class, Buckley realized the danger he had been in from the dust produced by the insulation removal.
Buckley continued working for some time and has no symptoms of any disease related to asbestos.

I:

Whether a person that has suffered emotional distress due to negligent exposure to a risk can recover damages when the person has not yet suffered a physical injury.

H:

A person cannot recover for emotional distress caused by exposure to a risk unless and until the person manifests a physical injury.

R:

FELA permits recovery for emotional injury only where there has been some physical impact.  The common law does not allow recovery for NIED unless it falls within specific categories:

· Emotional distress accompanying an injury.

· Distressed suffered by a close relative of an injured person.

· Emotional distress inflicted intentionally.

· Emotional distress suffered by someone who sustained an injury or was placed in immediate risk of physical harm - the zone of danger.

The critical question here is whether Buckley’s contact with asbestos dust constitute a physical impact as ?Precedent case – Physical impact or threatened physical impact caused or might have caused immediate traumatic harm.  Physical impact does not mean every physical contact and it does not include contact that is no more than an exposure.  Common law denies recovery to those who are disease and symptom free.  Narrow categories for NIED intended to prevent a flood of litigation and trivial claims.  Exposure to carcinogens is common and the numbers exposed huge.  Additionally, it is difficult to evaluate the emotional reaction to an increased risk of dying and what level of risk would allow a claim proceed and what level would make another trivial.  Last, allowing recovery to those who have not yet develop the disease and might not develop would siphon resources away from those that later on might develop the disease.  The common law has developed specific categories out of policy concerns to thus deny courts case-by-case examinations.  The claim here seeks to redefine one of those categories.
J:

Reversed and remanded on a claim for recovery of medical monitoring costs.

Notes:
Why didn’t Buckley make a zone of danger argument?  Facts are problematic since he kept working after his asbestos  awareness course.

  (i)  HIV Cases

Most states have adopted a zone of danger test requiring proof that the needle was actually infected.  Even then, an issue arises over how to test the fear of getting HIV from the infected needle.  Two possibilities:
Objective test – relying on evidence about how founded the fear was based on statistics about how many pricks from infected needles result in actual infection.

Subjective test – relying on the fear a reasonable person would experience.

Williamson v. Waldman (New Jersey)

Court dispensed with the zone of danger because in its opinion it ignored the reality of the distress.  Instead it decided to look at the fear that a reasonable well-informed citizen might experience.  In determining what a reasonable well-informed citizen might know about HIV, the court determined that community levels of awareness would not suffice.  Instead, the standard would be that level of knowledge that would correspond with generally available public information at the time of the incident.

N: In this type of cases, courts are loosening up the zone of danger or doing away with it all together.

HIV cases are similar to death telegram cases in that they involve a high foreseeability of emotional distress.

Medical expense incurred because of the fear one is infected are recoverable.  Some have taken this reasoning one step further and sought compensation that will make the person “whole again”.  Courts have generally not accepted this because of intangibility issues.

 (ii)  Windows

Some courts have allowed recovery for the “window” between the event that creates the concern and confirmation that the feared event will not take place. (i.e. HIV, pregnancies)
3.  Foreseeable Psychic Harm
Gammon v. Osteopathic Hospital of Maine, Inc. (Maine, 1987)
PH:

Directed verdict for defendants on NIED count.

F:

Gammon’s father died.

When Gammon opened his father’s personal effects returned to him by the hospital he found a severed leg that he thought belonged to his father.

Gammon suffered a change in mood and nightmares but never sough medical help.

I:

Whether Gammon can recover for NIED in the absence of a physical injury or physical impact?
H:

Physical impact and physical injury as precursors to recovery for NIED are arbitrary considerations that should not preclude claims for compensation for severe emotional distress.  A rule of foreseeable psychic harm reasonably expected to befall the ordinarily sensitive person should instead be adopted.
R:

The arbitrary rules used to prevent fraudulent NIED claims in the absence of physical injury do not stand up to scrutiny under varying fact patterns.  It is better to rely on the trial process and the traditional principle of foreseeability to limit liability.  A defendant is bound to foresee psychic harm only when such harm reasonably could be expected to befall the ordinarily sensitive person.  In cases where a dead body was mishandled, it has been recognized that the extreme vulnerability of the family due to the recent death made it foreseeable for the defendant’s negligent misplacing of the body would lead to sever emotional distress.  Likewise in this case, it was foreseeable for the hospital and the funeral home that finding a severed leg in what was supposed to be the dead man’s personal effects would lead to severed emotional distress.
J:

Remanded for further proceedings consistent with the opinion.

N:

Crucial to the case is the high foreseeability that dead man’s family would be hurt.

Previous cases exception involved mishandling of corpses and thus could not be used.

By emphasizing “severe emotional distress”, Gammon seems to suggest there might be thresholds of distress when it talks about serious.  That could potentially be a way to differentiate.  Compare to Falzone which seems to suggest a threshold of actual physical manifestation.

Problem:  where does grief end and emotional distress begin?
  (i)  Thresholds (Physical Manifestations)

Should a plaintiff’s emotional distress result in physical manifestations?  A requirement of physical manifestation could be a way to factor out fraudulent claims.  Some courts have taken the requirement of physical manifestations one step further than Gammon and have required that the plaintiff’s distress be susceptible to medical diagnosis and proven through medical evidence to be causally linked to the incident.
4.  Bystander Relatives
Portee v. Jaffee (New Jersey, 1980)

PH:

Summary judgment for defendant.  Dismissal reviewed directly supreme court.

F:

Portee’s child died after four hours trapped in an elevator shaft while Portee watched.

I:

Whether Portee can recover damages for NIED when defendant’s conduct created neither a risk nor a physical harm.
H:

In the absence of a physical injury or a physical impact, a cause of action for NIED exists if (1) defendant’s negligence causes death or serious physical injury to another; (2) the plaintiff has a marital or intimate familial relationship with the injured person; (3) plaintiff observes the incident as it happens at the scene; (4) plaintiff suffers severe emotional distress.

R:

The interest injured is emotional tranquility founded on parental love.  The challenge is to provide remedy for violation of reasonable care while avoiding speculation.  Other jurisdictions have considered questions and imposed some limits (California, Dillon).  Those limits are adopted and modified.
3. Close relationship is the most crucial element.  The suffering that flows from family ties is greater than that flows out of life’s everyday problems or less intimate relationships.  Therefore a intimate familial relationship is required.

4. Only a witness to the incident will suffer the type of trauma that will erode his basic emotional security and cause severe emotional distress.  Additionally, the farther away a person is from the incident, the less foreseeable it is to a defendant that his negligent actions will lead to harm

5. Proximity to the scene might help show emotional closeness or support direct observation, but proximity by itself does not give rise to emotional injury.  Observation does.

6. Sorrow is not the same as emotional distress.  Only the sense of loss that accompanies death or serious physical injury rise to the level of psychic pain and trauma that can be described as emotional distress.
J:

Reversed.

N:

The zone of danger rule has to do with fear of physical injury.  This case has to do with the psychological impact of having to witness injury to a relative.  Portee extends NIED recovery to bystanders in close proximity and highly foreseeable to be affected.  Modified Dillon by requiring:
· Close familial relationship

· Direct observation (clearer line of responsibility; more traumatic and more foreseeable)

· Close proximity (overlaps with direct observation but direct observation takes precedence)

· Severe or fatal injury to the other person

· Severe emotional distress on the part of the plaintiff
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  (i)  Applications of Multifactor Test

Scherr v. Hilton Hotels Corp (California) woman denied recovery because watching a hotel in which her husband was staying burn on TV was not enough to cause legally cognizable harm.

Barnhill v. Davis (Iowa) man allowed to recover for witnessing on his rearview mirror what he thought was a fatal accident involving his mother.  Test – whether a reasonable person would believe that the mother was seriously injure.

Barnes v. Geiger (Massachusetts) woman that died after watching kid she thought was her son killed denied recovery.  Distress based on mistake of circumstances changes with a person’s disposition.  Unwillingness to expand liability.

Thing v. La Chusa (California) mother who rushed to the scene of accident and saw bloodied corpse of son denied recovery.  Strict application of Dillon: recovery limited to family in same household; viewing of consequences not enough, must see the immediate consequences; reaction beyond that of disinterested witness.
Marzolf v. Stone (Washington) recovery allowed if injured relative observed at the scene if it happens shortly after the accident and the scene has not changed much.
 (ii)  Extending the Zone of Danger Duty
Bovsun v. Sanperi (New York) duty to members of the immediate family themselves in the zone of physical danger.  Defendant owed duty anyways.  All it does is allow recovery for a damage that was not allowed before.  Serious and verifiable distress.

(iii)  Unmarried Couples

Elden v. Sheldon

Boyfriend denied recovery after witnessing death of girlfriend.  Three policy reasons:

State has a strong interest in promoting the institution of marriage.

Difficulty in determining if such relationships are stable and significant.

Need to limit the orbit of liability.

Dissenter:  couples who cannot marry are denied recovery (gay/lesbian)
Dunphy v. Gregor
Woman who witnessed the death of her fiancé was allowed to recover.  Court should look into duration, dependence, quality, emotional reliance…  Court said that these same principles should be used for married couples and in loss of consortium cases.
  (v)  Zone of Danger Requirement for Bystanders

Johnson v. Jamaica Hospital (New York, 1984)
PH:

Trial court denied Jamaica’s motion for dismissal.  Appeals court affirmed and certified.

F:

Kawana Johnson was left at the hospital after delivery for treatmen.

Child was abducted from the hospital.
I:

Whether a plaintiff can recover damages for emotional harm when the plaintiff was not in the immediate vicinity of the incident and did not observe its occurrence when their injury was foreseeable by the defendant?
H:

Defendant owes a duty to the person injured and those in the zone of danger.
R:

Foreseeability alone does not establish a specific duty running from the hospital to the parents.  Jamaica assumed a duty to Kawana, not her parents.  In the absence of a duty there is no right.  Even if the hospital was negligent in caring for the child, Jamaica is not liable by the distress suffered by the parents.  Cases in which hospitals were found liable for mishandling corpses or mistakenly notifying the family of a relative’s death, are exceptions not applicable to this case.  Public policy favors this limitation of liability, for otherwise any family with a family member that experienced negligent care could sue for emotional distress.  To allow recovery for limiting the parent’s custodial rights would also open the doors to all sorts of liability for day care centers, schools…

J:

Dismissed

D:

Imposing liability on the hospital would not create an additional burden.  The hospital already has a system in place that should have taken care of the problem: checkout.

Notes:
Compare with Gammon where both the hospital and the funeral home could foresee because of the relationship they had entered into.
 (vi)  Damage to Property

Claims typically rejected unless the property involved is a corpse.  There are several reasons: courts are concerned with taxpayers ending up stuck with the liability; property damages can be recovered from the tortfeasor whereas there is no recovery for a corpse.

(vii)  Loss of Consortium

Virtually all states have come to recognize the loss of consortium action for both spouses.  Today the question is one of how far to extend similar actions to other relationships and the measurement of damages.  No claim will lie against a negligent spouse for depriving the other spouse of consortium by negligent conduct.  Some courts have extended the consortium action to cover nonphysical injuries.  Some courts have extended recovery to parents deprived of their children company.  However, extending the same action to children has encountered substantial resistance.
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DUTY - NONPHYSICAL HARM
A.  Generally
B.  Emotional Harm
1.  Physical Injury Absent Physical Impact:  Zone of Danger

Falzone v. Busch
  (i)  Airplane Crashes vs Car Crashes

 (ii)  NIED Recovery of Doomed Victims

2.  Exposure to Risk

Metro-North Commuter Railroad Company v. Buckley
  (i)  HIV Cases

 (ii)  Windows

3.  Foreseeable Psychic Harm

Gammon v. Osteopathic Hospital of Maine, Inc.
  (i)  Thresholds (Physical Manifestations)
4.  Bystander Relatives

Portee v. Jaffee
  (i)  Applications of Multifactor Test

 (ii)  Extending the Zone of Danger Duty

(iii)  Unmarried Couples

  (v)  Zone of Danger Requirement for Bystanders

Johnson v. Jamaica Hospital
 (vi)  Loss of Consortium

(vii)  Damage to Property

CAUSATION
A.  Generally
B.  Cause in Fact

1.  Proving “But For”

  (i)  More Likely Than Not

Stubbs v. City of Rochester
(a)  Proportional Recovery

(b)  Increased Risk But No Actual Damages Yet:  Probabilistic Recovery

 (ii)  Reasonable Inference

Zuchowicz v. United States (Second Circuit, 1998)
(a)  Establishing Causation Through Expert Testimony

2.  Loss of Chance

Alberts v. Schultz
3.  Multiple Tortfeasors

  (i)  Joint and Several Liability

 (ii)  Concurrent Acts

(iii)  Successive and Independent Liability

 (iv)  Sequential Acts

(v)  Intent and Negligence

(vi)  Absent Tortfeasors

(vii)  Contribution and Indemnity

(viii)  Alternative Liability

Summers v. Tice
(a)  Failure to Show Negligence

(ix)  Market Share Liability

Hymowitz v. Eli Lilly & Co.
(a)  Concert of Action

(c)  Extensions of Market Share Liability
(b)  Enterprise Liability

CAUSATION
A.  Generally
Did a defendant’s negligence cause the plaintiff’s harm?  Two considerations:

1. Cause in fact – did defendant “physically” caused the harm?

2. Proximate Causation – did defendant “legally” cause the harm?  Can defendant argue against being legally required to compensate the plaintiff for the harm?

B.  Cause in Fact

There has to be some connection between the plaintiff’s harm and the defendant’s negligence.  You might be required to sound the horn when you approach a dangerous bend on the road.  You don’t sound the horn and get into an accident with an incoming car.  The driver of the other car happens to be deaf.  Your failure to sound the horn is not a cause of the accident because even if you had sounded the horn, the deaf driver would not have heard it.

1.  Proving “But For”
  (i)  More Likely Than Not

The plaintiff does not have to prove with absolute certainty that had it not been for the defendant’s conduct, the injury would not have occurred.  All he has to do is to show that it is probable that the injury would not have occurred without the defendant’s act.

Stubbs v. City of Rochester (New York, 1919)
PH:

Nonsuit affirmed by appellate court.

F:

Drinking water system contaminated by water from firefighting system in May.
Contamination discovered in October.

Plaintiff contracted typhoid fever in September.

I:

Whether in order to recover in a situation involving several possible causes of which the defendant is only responsible for one, a plaintiff has to eliminate all possible causes with the exception of the one the defendant is responsible for.
H:

The plaintiff does not have to provide evidence to rule out all possibilities with the exception of the one the defendant is responsible for if he can show with reasonable certainty that the direct cause of the injury more likely than not was the one the defendant is liable for.
R:

Defendant argues that plaintiff’s evidence does not show that the typhoid fever was caused by the water.  Typhoid fever can be caused by eight different known factors, only one of which is water, and some more that are yet to be discovered.  Plaintiff presented medical evidence that the water was probably contaminated by colon bacillus and that the water was the cause of his illness.  Plaintiff also presented evidence of a spike in the number of typhoid cases in the district where he works during the months the contamination took place.  Plaintiff also showed that the water at his place of work and at his home both came from the contaminated water system and that, not having left the city during this period of time, he drank almost exclusively from this water during the contamination period.  If the plaintiff had to rule out every other possible cause to a degree of certainty he would be unable to do so, for among other things typhoid can be transmitted by human contact and the plaintiff could not possibly account for every person he came in contact with.  Furthermore, there are unknown causes and it would be a physical and scientific impossibility to rule those out.  However, plaintiff has present enough evidence to make it reasonably likely for a jury to conclude that the water caused the illness.
J:

Reversed and remanded.

Notes:
There is no dispute that the city owed a duty and it breached that duty.  The issue is whether the city’s behavior caused the typhoid fever.  All the court decides is that there is enough for a jury to decide that the water might have caused the problem.  Circumstatial case, somewhat similar to res ipsa.  Exclude enough else and when you look at what’s left, is it more likely than not that this was the cause.  The plaintiff does not have to exclude every possible cause.  Plaintiff just have to isolate this incident from the background risk.

(a)  Proportional Recovery

If the standard is more likely than not and there were 58 cases of typhoid that took place in any given period of time, a problem arises.  Some of those 58 were probably going to happen anyways.  Should everybody get to recover 100%.  After all, some people were going to get typhoid anyways.  A solution is proportional recovery.  If 10 were going to get typhoid regardless, each of the 58 gets to recover 48/58.

(b)  Increased Risk But No Actual Damages Yet:  Probabilistic Recovery
Suppose you are negligently exposed to a substance and as a result your probability of contracting a disease is raised to 30%.  Should you be allowed to recover today?  The general answer has been to sue when the disease manifests itself.  A couple of reasons have been adduced:

· The disease might never manifest itself.

· Funds might be depleted on people who will never get the disease and no money will be left for those that actually contract it.
· The money might be spent by the time the disease is manifested.

An approach has been to allow people with a >50% chance of developing the disease to recover now.  Some reasons for this are that the farther into the future, the harder it is to prove causation (other factors start coming into play) and that tort law’s deterrence aspect is delayed.  Another approach has been to allow recovery for the increased risk.  Thus, a plaintiff who had an 8%-16% chance of future injury recovered 12% today (Petriello).  (Petriello).  Courts will allow a present recovery for a future risk of developing a disease, if you can prove that it is more than likely that you will develop that disease.  Some courts will allow recovery even under a less than probable chance of disease development
 (ii)  Reasonable Inference

Most courts do not actually require the plaintiff to “prove”, in any exact sense, even that it is more likely than not that defendant’s negligent act caused the injury at issue.  Instead, the jury is permitted to make common-sense inferences that the negligence caused the damage, as long as such an inference is not unreasonable.
Zuchowicz v. United States (Second Circuit, 1998)
PH:

Bench trial and verdict for plaintiff.

F:

Zuchowicz was prescribed Danocrine in an amount double the maximum authorized.

Four months after stopping using Danocrine Zuchowicz was diagnosed with primary pulmonary hypertension (PPH).

Zuchowicz died due to PPH.
I:
Must defendant produce direct evidence that her harm was caused by the defendant’s negligence?
H:

A reasonable inference of causation can be made where the defendant’s conduct is deemed negligent because it creates the particular risk of harm suffered by the plaintiff.
R:

A reasonable inference of causation can be made where the defendant’s conduct is deemed negligent because it creates the particular risk of harm suffered by the plaintiff.  The law of causation in Connecticut requires that the defendant’s conduct have been s substantial factor in bringing about the plaintiff’s injury.  To meet the substantial factor requirement the plaintiff must prove that: (1) the defendant’s negligence was the but for cause of the injury; (2) the negligence was causally linked to the injury; and (3) the defendant’s negligence was proximate to the injury.  The issue here is whether Π has shown that the overdose was the but for cause of her PPH.  To have met this burden Π must have shown that both Danocrine and the overdose thereof were but for causes of her PPH.  We believe the expert testimony established that it was more likely than not that the Danocrine was the but for cause of the PPH.  Δ challenges the trial court’s admission of the experts’ testimony. However, we find that the trial judge fulfilled his gatekeeping function in accordance with the standard set by the Supreme Court.  The corut’s statement that it was admitting the testimony because the experts were basing their opinions on methods reasonably relied on by experts in their particular fields severs to show that the proper standard was applied.  This notwithstanding, the issue remains as to whether the overdose was more likely than not a but for cause.  The law no longer demands that causation be proved by direct evidence.  Particularly, but for causation may be inferred where the plaintiff’s harm is one of the core risks created by defendant’s negligence.  The reason the FDA does not approve the prescription of new drugs at dosages higher than those that have been subject to extensive study is because all drugs involve a risk of unknown side effects, often exacerbated when the drug is taken excessively.  Thus, it follows that when a negative side effect is demonstrated to be the result of a drug, and the drug was wrongly prescribed in an unapproved and excessive dosage, the plaintiff has shown enough to permit the jury to conclude that the excessive dosage was a substantial factor in producing the harm.  Based on this allowable inference and some expert testimony linking the overdose with the PPH the court did not err in finding that causation was proved.
J:

Affirmed.

Notes:
Causation is an element of negligence actions which courts apply less stringently than others.  In many cases it is simply impossible for the plaintiff to prove causation by any direct evidence.  In this case there was no proof that overdoses of Danocrine would cause PPH because no studies on doses as high as those taken by Mrs. Zuchowicz had ever been done.  When such a situation arises, courts will permit an inference of causation where the harm suffered was the very type of risk created by the defendant’s negligence.  For example, where a woman is found fallen dead at the bottom of a stairwell negligently kept unlit, courts will allow an inference that the poor lighting caused the accident.  The reason for the inference is that falls are the exact risk presented by poorly lit stairwells.  The court’s holding in this case makes sense in the view of several factors.  First, there was no other reasonable explanation for Mrs. Zuchowicz’s PPH.  Second, one of the experts testified that he believed the overdose, not just the Danocrine, was responsible for PPH.  Finally, it would be unfair for the hospital to escape liability where the extent of its own negligence made causation impossible to establish by direct evidence.  However, don’t be fooled into thinking the allowable inference means the plaintiff is relieved of proving causation by a preponderance of the evidence.  There could be situations where the inference is just as reasonable as another theory.  In such a case, the plaintiff must prove that the defendant’s conduct is the most reasonable explanation for his injury.

If drug caused PPH because of allergy, the overdoes would have still been negligent but it would have not been the cause of PPH.  Burden shift to defendant:  prove that your negligence did not dot it.  Court treats FDA as a golden standard, when in fact the FDA’s recommendations merely show what dosages the FDA has information on.

Background risk – no background risk, it happens = you recover.  In most instances there is a background risk question.  How much have your chances increased over the background risk?  How does your risk compare with the background risk?  Compare with causation in Martin v. Herzog.  Statute had embedded causation.  The reason for the statute enactment (headlights) was to prevent the sort of accident that actually happened.  Thus, if your headlights were off you have the burden of proof to show that it was not your failure to have them on that caused the accident.

(a)  Establishing Causation Through Expert Testimony

Traditional controversy over what standards to use to determine the admissibility of expert testimony at trial.

Frye Test – scientific evidence based on techniques generally regarded as reliable in the scientific community.
Daubert – judge must make “a preliminary assessment of whether the reasoning or methodology underlying the testimony is scientifically valid and of whether that reasoning or methodology properly can be applied to the facts at issue”.  Four factor reliability test:

1. Testability:  whether the theory can be (has been) tested according to the scientific method.

2. Peer review:  whether the theory or technique has been subjected to peer review and publication.

3. Rate of error:  in the case of a particular scientific technique, the known potential rate of error.

4. General acceptance:  whether the theory is generally accepted.

Daubert was an effort at quality control.  The rule has developed since.  Joiner held that the standard for review of trial court decision using Daubert should be abuse of discretion.  Kumho goes further and holds that the gatekeeping obligation extends to testimony based on technical or other specialized knowledge.  Kuhmo emphasized that the Daubert test is flexible and that the specific factors are not necessarily or exclusively applied in every case to determine admissibility.  However, when a failure to apply one or more of the factors is unreasonable there is an abuse of discretion.
2.  Loss of Chance

Alberts v. Schultz (New Mexico, 1999)
PH:

Partial summary judgment for defendants.  Court of appeals certified.
F:

Alberts visited Shultz with symptoms of impending gangrene in his right leg on 14 JUL.

Shultz did not conduct arteriogram or other tests.

Albert was referred to see Reddy on 27 JUL.

Reddy performed several unsuccessful procedures and leg was amputated on 01 AUG.

Expert testified that leg could have been saved if specific arteries had been suitable.

Medical records were incomplete as to the arteries in question.

Expert could not pinpoint time at which condition became irreversible.

I:

Whether a plaintiff has a cause of action for the increased risk of harm he suffers as a result of a physician’s negligence.

H:

When a healthcare provider reduces the chance a plaintiff has of avoiding the injury actually sustained, the plaintiff has a cause of action for the lost chance to avoid the injury.
R:

A loss of chance claim arises when a patient’s chances of recovery, partial recovery or sustaining a lesser injury are reduced by a physician’s negligence.  The injury is the lost opportunity of a better result, a window of time before the malpractice took place closed by the healthcare provider’s negligence.  A loss of chance claim is not an exposure claim.  An actual injury must have been suffered and not just exposure to a risk.  To establish causation, the patient must show by preponderance of evidence and to a reasonable degree of medical probability that the lost chance was more likely than not the cause of the injury sustained.  Damages should be awarded proportionally to the percentage chance lost.  Thus, if the chances before negligence where 50% that the patient would live and were reduced to 20% by the negligent act, damages should be awarded for the 30% lost.
In this case, the plaintiffs could not show that the negligence of either doctor caused a loss of chance.  The plaintiffs could not show that if the proper procedure had been performed on 14 JUL the leg could have been saved.  Nor can they show that plaintiff was a candidate for the procedure on either 14 JUL or 27 JUL because the evidence presented was based on incomplete medical records and presumptions.

J:

Plaintiff’s failed to show causation.

N:

When visiting doctors, we are more often than not concerned with beating the odds.  We want to improve our chances and mitigate the injury.  If you do not allow recovery for lost chance, a perverse incentive is set-up for doctors to exercise care only when treating healthy patients.  A doctor could be as negligent as he wanted with a patient that was going to be injured regardless (but perhaps not as severely had he exercised due care).
3.  Multiple Tortfeasors

More than one relevant cause may be involved in the harm that befalls a plaintiff.  The crux of the matter in these types of cases is whether the defendants acted concurrently or in concert and whether the damages are capable of a reasonable or practicable division among the defendants.  There can be multiple “but for” causes of an event.  Defendant #1 cannot defend on the grounds that Defendant #2 was a “but for” cause of plaintiff’s injuries--as long as defendant #1 was also a “but for” cause, defendant #1 is viewed as the “cause in fact”.
  (i)  Joint and Several Liability

Traditionally the plaintiff could sue both parties together or separately and recover 100% of damages against either one.  Both defendants were held equally responsible so that whichever defendant paid the plaintiff could recover 50% from the other defendant.

Problem 1:  sometimes a party might only be responsible for 20% of the harm, yet it would have to pay 50%.

Solution:  courts continued to let plaintiffs recover 100% from one party, but allowed the parties to recover from each other according to their percentage of fault.

Problem 2:  if a party was insolvent, the plaintiff would recover 100% against the solvent party.  The solvent party would then get stuck with the whole bill because it could not recover anything from the insolvent one; even if the insolvent one was responsible for a greater percentage of the harm done!

Solution:  courts began to allow parties to pay for only that percentage of harm they had caused.

Problem 3:  if one party was insolvent, the plaintiff did not recover 100%.
Today different states have different approaches to SJL:
Each party pays his %

If Δ more than 50% at fault SJL kicks in (100%)
SJL only for economic damages

No SJL if Π contributorily negligent.  If no fault by Π SJL

SJL for specific areas (environmental torts, toxic waste…)

 (ii)  Concurrent Acts

Sometimes D’s conduct can meet the “cause in fact” requirement even though it is not a “but for” cause.  This happens where two events concur to cause harm, and either one would have been sufficient to cause substantially the same harm without the other.  Each of these concurring events is deemed a cause in fact of the injury, since it would have been sufficient to bring the injury about.

If P can show that each of two or more defendants was at fault, but only one could have caused the injury, the burden shifts to each defendant to show that the other caused the harm.
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The size of the fire does not matter. Δ1 is still liable for damages. 

Can you segregate the small fire’s damages?  Δ1 carries the burden of proof.

Are the damages from the small fire so small as to result trivial?  Problem: no set threshold.  Usually this is left up to the judge’s discretion, exercised through the instructions to the jury.

(iii)  Successive and Independent Liability
The initial tortfeasor is liable to the plaintiff for the entire damage proximately resulting from his own wrongful acts.  The successive tortfeasors are liable only for the separate injury or the aggravation his conduct has caused.
 (iv)  Sequential Acts


F2



F1

Δ1



non-negl
Δ1 = did not cause

Nong-negl fire destroyed before Δ1’s got there.  No recovery for plaintiff.


F1



F2

Δ1



non-negl.
Δ1 = caused

Δ1 is responsible.  What if non-negl fire would have burned property anyways?  Doctrinally Δ1 is still responsible.

F2



F1

Δ1



Δ2

Δ1 = caused whatever was left

Δ2 carries burden of proof to show how much was left for Δ1 to burn.

 (v)  Intent and Negligence
Responsibility split.  The problem is one of apportionment.  Can you allocate a greater percentage to the party that is negligent?  An approach is to look at who initiated the sequence of events.


Δ1

F

Arson



Δ2



Fails to stop the fire (fire department)

Split between both.  The problem is one of apportionment.  Δ2 often treated as a joint tortfeasor.  Sometimes Δ1 is allowed to name an unknown Δ2
 (vi)  Absent Tortfeasors

Some courts will allow Δ1 to name non-identified Δ2.  However, if SJL is applied it does not good since Δ1 will still be responsible for 100%

(vii)  Contribution and Indemnity

Indemnity = 100% recovery (master-servant where the master is liable as a matter of law under respondeat superior)

(viii)  Alternative Liability
Generally, the plaintiff must bear the burden of proving actual causation.  In some situations, however, the court may thrust this burden on the defendants where the plaintiff can show that each of two persons was negligent, but that only one could have caused the injury.  In theses situations if is up to each defendant to show that the other caused the harm.
Summers v. Tice (California, 1948)
F:
Plaintiff is struck by a shot in his eye and by a shot in his lip.

Two hunters are found negligent and the plaintiff is declared without fault.

Hunters are found jointly and severally liable.

Hunters appeal claiming that they were not acting in concert, the evidence does not show which one did it, and the plaintiff did not prove which one was negligent.

I:

Where one of two negligent defendants causes the plaintiff’s injury, does the plaintiff’s case fall it is impossible to prove which of the two negligent men was the cause?
H:

Where two defendants have acted negligently, a third person is injured a result and it cannot be determined which defendant caused the plaintiff’s injury, even though the negligence of only one could have been the cause, the burden of disproving causation is placed on the negligent defendants.
R:

Court reasons that it was the shots fired by the hunters that hit the plaintiff and that both of them were acting negligently.  Regardless of whether one or the other fired both shots, or each fired one shot, since no one can say who fired what they are both liable for to hold otherwise would be to exonerate both even though each was negligent and the injury resulted from such negligence.  Since they brought about the situation and are in a better position to say what happened, it should be up to each of them to provide the evidence that he was not at fault.
Notes:

Court shifts burden of proof to the defendants.

(a)  Failure to Show Negligence

A few courts have extended the alternative liability rule to situations where it is not clear that all defendants were negligent.  For example, if the plaintiff is injured by one of two cars involved in a collision, and cannot prove which, a court might impose the burden of proof as to causation on the defendants, even if it is not clear that both had been negligent.
(ix)  Market Share Liability
In product liability cases, courts often apply the “market share” theory.  If P cannot prove which of three or more persons caused his injury, but can show that all produced a defective product, the court will require each of the Ds to pay that percentage of P’s injuries which that D’s sales bore to the total market sales of that type product at the time of injury.  The theory is used most often I cases involving prescription drugs.  Where identification of the manufacturer of a certain product is impossible and the product involved is fungible (i.e. the same in every aspect, particularly the risk imposed on the public no matter who makes it) a manufacturer may be held liable for harm caused by his product in an amount proportionate to his share of the market for that product.  Four requirements:
1 National market share- in determining market share, courts usually use a national, rather than a local market share.

2 No exculpation allowed- courts are split on whether each defendant should be allowed to exculpate itself by showing that it did not make the particular item in question--some more modern cases hold that once a given defendant is shown to have produced drugs for the national market, no exculpation will be allowed.

3 Several liability- Court’s adopting the “market share” approach often reject joint-and-several liability--they allow P to collect from any defendant only that defendant’s proportionate share of the harm caused.  Example:  P sues a single D, and shows that that D counted for 10% of the market.  P’s total damages are $1 million.  If “market share” is the theory of liability, most courts will allow P only to recover $10,000 from D--D will not be made jointly and severally liable for P’s entire injuries.
4 Straight share- 
*the more socially valuable the court perceives the product to be, the less likely it is to apply a market-share doctrine.  For instance, a court is likely to reject the doctrine where the product is a vaccine.

Hymowitz v. Eli Lilly & Co. (New York, 1989)

I: 
Whether a DES plaintiff may recover against a DES manufacturer when identification of the producer of the specific drug that caused the injury is impossible?
H:

If the plaintiff cannot prove which of multiple persons caused his injury, but can show that all produced a defective product, all of the defendant manufacturers will be held liable for the plaintiff’s injuries in proportion to each manufacturer’s market share of that product at the time of injury.

R:
Plaintiffs seeking recovery for injuries suffered as a result of ingestion of drug DES by their mothers during pregnancy.  Two problems with recovery in this type of cases:

1. Difficult or impossible to ID the manufactures that caused the damage in each particular case – DES was manufactured by 300+ companies, prescriptions where generic and often filled from whatever was available at the pharmacy, all DES had identical chemical composition.

2. Too long for manifestation to occur – statute of limitations started with the ingestion of the pill.  By the time most plaintiffs manifested symptoms the statute of limitations had run out.

The legislature adopted a statute of limitations discovery rule (clock starts ticking when symptoms discovered) and revived claims previously barred for 1 year.
Manufacturers moved to dismiss because 1) cannot ID specific tortfeasors, 2) revival of actions was unconstitutional.

Court begins by looking at traditional tort doctrines and concludes that they cannot be used in this case:
Alternative liability (Summers) – the rationale behind it is to shift the burden of proof to the defendants in order to force them to speak and reveal the culpable party.  It is assumed that the defendants have better information than the plaintiff.  It also rests on the notion of a small number of wrongdoers, all before the court, and the high likelihood that any one of them is culpable.  In the case of DES, so much time has passed that the manufacturers do not have better information than the plaintiffs.  Additionally, there are so many manufacturers that the possibility of any one of them having caused the injury is low (1/300+)
Concerted action – the rationale behind it is that the defendants had an understanding express or tacit to participate in a common plan to commit a tortuous act.  In the case of DES, while the manufacturers engaged in parallel activity there was no agreement.

Court concludes it must fashion a remedy for DES and for DES only.  It looks at the approaches taken by several other states and settles on market share liability based on a national market.  By basing it on a national market the court argues it will avoid the problems California had with a state market, and it will allow plaintiffs whose mothers ingested the medication in other states to recover in NY.  In adopting a national market, the court is apportioning liability based on the overall risk of injury each defendant created for the public-at-large.  Only those companies that did not market DES for pregnancy will be exculpated.  Because liability is based on risk created and not causation, manufacturers that marketed DES for pregnancy will not be able to exculpate themselves.  To compensate manufacturers, the court adopts several liability.
Notes:

In this case there is little background risk.  There is almost 100% certainty that DES did it (compare with Danocrin).  Statute of limitations – set period of time to file suit.  In this case, exposure and manifestation = far apart.  Legislature adopts discovery rule = clock starts ticking after you find, or should have found, disease. 

Traditional liability – no direct evidence = NO GO

Alternative liability – very low probability, 1/300+

Concerted action – FDA sets rules and accounts for parallelism between companies.

Where is the duty in this case?  How does this case compare with Albala?  In Albala the child was not in contemplation when the tortuous conduct took place.  In this case the tortuous conduct occurred during pregnancy.  Albala was concerned with the time lapse between the negligent action and the damage.

Why not res ipsa for this case?  Res ipsa fills used to fill the breach gap.  Here it is clear there is a breach (failed to discover and inform).  The question here is, who caused it?  Problem:  plaintiff has to bring the defendants to court.  Hardly ever 100% recovery.
(a)  Concert of Action

Used unsuccessfully in DES cases.  It requires knowledge of others’ tortuous conduct and mutual encouragement and/or aid.

(b)  Enterprise Liability

Also used unsuccessfully in DES cases.  It requires industry-wide cooperation by which the defendants may be said to have jointly controlled the risk.
(c)  Extensions of Market Share Liability
The doctrine has been rejected in asbestos, lead paint, childhood vaccine and other prescription drug cases.
C.  Proximate Cause

Proximate cause is a line drawn by courts in an effort to reasonably and fairly limit a defendant’s liability.  Proximate cause has nothing to do with physical or scientific causation; rather, it is a doctrine which limits a defendant’s liability to only certain harms.  Even after P has shown that D was the “cause in fact” of P’s injuries, P must still show that D was the “proximate cause” of those injuries.  The proximate cause requirement is a policy determination that a defendant, even one who has behaved negligently, should not automatically be liable for all the consequences, no matter how improbable or far-reaching, of his act.  Today, the proximate cause requirement usually means that D will not be liable for the consequences that are very unforeseeable.
1.  Unexpected Extent of Harm

A defendant is liable for the full extent of any foreseeable type of harm he negligently occasions.
Benn v. Thomas (Iowa, 1994)

PH:

F:
I:

Is a defendant liable for the full extent of the injuries he causes , even if the injuries are attributable to the plaintiff’s particular sensitivity?
H:

A tortfeasor whose act, superimposed upon a prior condition of the defendant, results in a greater than expected injury is, nevertheless, liable for the full extent of the harm.
R:

J:

Notes:

But for cause = clear.  Δ’s act = negligent.  General causation instruction vs. take Π as you find him.  Pay for what you have caused vs. pay for aggravation of preexisting condition.  Shouldn’t you put person back in the position he was in before (i.e. pretty bad shape)?  Lost chance might be a better way to deal with this: compensate based on the person’s % chance given pre-existing condition.  Rationale: refusal by the courts to divide an essentially indivisible physical harm into foreseeable and unforeseeable components.
Predisposition
Prior Traumas

Δ (last straw) = ultimate injury

  (i)  Aggravation of Injury

If the defendant negligently injures the plaintiff, and as a result of that injury the plaintiff receives a further injury or an aggravation of the existing one, the defendant is liable.


Π




Δ1





Δ2
Is Δ1 liable for AC1, or AC1 + AC2?  Two types of foreseeable events that follow:  negligent and nonnegligent.  Courts make Δ1 responsible for both.  Δ1 pays for all.  Δ2 pays only for aggravation.  Joint tortfeasors but Δ1 pays all and Δ2 pays from his negligence forward.

(a)  Medical Treatment

If the defendant injures the plaintiff, who then undergoes medical treatment, the defendant will be liable for anything that happens to the plaintiff as a result of negligence in the medical treatment, infection, or other by-products.  Some results of attempted medical treatment are, however, so gross and unusual that they are regarded as superseding.

(b)  Most Malpractice not Superseding

Most of the things than can go wrong in medical treatment are not superseding causes.  For example, if the plaintiff is injured when the ambulance carrying him gets into a collision, the person causing the initial need for the ambulance will be liable; similarly, if the plaintiff is hospitalized, and then receives an unnecessary operation due to a clerical mix-up of his record with those of another patient, the defendant who caused him to be hospitalized in the first place will be liable.

(c)  Lowered Vitality
If the defendant causes the plaintiff to become sick or otherwise weakened, and this weakened state leads the plaintiff to catch another disease whish she might not otherwise have caught, the defendant’s liability will extend to the results of this subsequent disease.
(d)  Subsequent Accidents

If the defendant injures the plaintiff, and this injury makes the plaintiff particularly susceptible to another accident, which occurs, again there will be full liability.

 (ii)  Suicide

If the plaintiff was sane at the time he committed suicide, the court unanimously hold that the suicide was a superseding cause.  But if the injury drives the plaintiff insane, and the suicide is the product of this insanity, recovery is usually allowed.  The requisite insanity has generally been found only where the suicide is shown to be the result of an irresistible impulse.
2.  Unexpected Type of Harm

  (i)  Direct Causation

Polemis.  A defendant is liable for all consequences of his negligent act no matter how far-fetched or unforeseeable, so long as they flowed directly from his act, and not from independent new causes.

 (ii)  Foreseeability
Most courts hold that D is liable, as a general rule, only for those consequences of his negligence which were reasonably foreseeable at the time she acted.  

Unforeseeable Plaintiff- If D’s conduct is negligent as to X (in the sense that it imposes an unreasonable risk of harm upon X), but not negligent as to P, P will not be able to recover if through some fluke he was injured.   

*Once P suffers any foreseeable injury or impact, even if relatively minor, D is liable for any additional unforeseen physical consequences

1) Egg-shell Skull- thus if P, unbeknownst to D, has a very thin skull, and D negligently inflicts a minor impact on this skull, D will be liable if, because of the hidden skull defect, P dies.

Intervening Cause- an intervening cause is a force which takes effect after D’s negligence, and which contributes to that negligence in producing P’s injury.

   1. Superseding Cause- some, but not all, intervening causes are sufficient to prevent D’s negligence form being held to be the proximate cause of the injury.  Intervening causes that are sufficient to prevent D from being negligent are called “superseding causes” since they supersede or cancel D’s liability. 

*Often the risk of a particular kind of intervening cause is the very risk which made D’s conduct negligent in the first place.  Where this is the case, the intervening cause will almost never relieve D of liability.

Proximate Cause Categories   (Anticipated v. Actual)

Unexpected Harm


-Extent  (a(A) -- (e.g, eggshell)  examples…Steinhauser/ Benn

-Type  (a/A( b/B)-x   examples…Polemis/Wagon Mound I
Unexpected Manner of Expected Type of Harm


(A( C( A)  superseding?

Unexpected Victim of Expected Type of Harm


[next class] A(A  (duty limitation?)

Overseas Tankship (U.K.) Ltd. v. Morts Dock & Engineering Co., Ltd. (The Wagon Mound), (Privy Council, 1961)
PH:

F:

I:

Is a negligent defendant responsible for all the consequences of his conduct whether reasonably foreseeable or not?
H:

A defendant is liable for only those consequences of his conduct that are reasonably foreseeable at the time he acts.
R:

J:

Notes:

Rule of foreseeability.  Finding of fact that Δ had no idea oil would catch fire.
- was the fire damage chargeable to the defendant

- the court said that the injury was an unexpected, nonforeseeable consequence of the negligence and therefore the defendant was not responsible for the damages.

- the defendant had no way of foreseeing the ignition potential of the oil once it hit the water.  The defendant was negligent for releasing the oil, so they were liable for the property damage caused by the oil.  It was foreseeable that the oil would “gunk up” the property and make it slippery….so the defendant was liable for those damages.  They just were not found liable for the fire damages because the court said that the fire was not foreseeable and thus the damages caused by the fire were also not foreseeable to the defendant.

*“type” of unexpected harm and the “extent” of unexpected harm may overlap at times.

DEFENSES
A.  The Plaintiff’s Fault

1.  Contributory Negligence

  (i)  Defined:
Duty to oneself

Reasonableness of conduct

Actual cause

Proximate cause
.(ii)  Statutes
(iii)  Limitations

(a) Recklessness

(b) Last clear chance

(c) Refusal to impute

(d) Jury’s role
2.  Comparative Negligence

  (i)  Pure

 (ii)  Not as great as

(iii)  No greater than

(iv)  Uniform Comparative Fault Act

Fritts v. McKinne
7. Avoidable Consequences
Trimarco v. Klein

B.  Assumption of Risk
1.  Express Assumption of Risk
Dalury v. S-K-I, Ltd.
  (i)  Drafting the Contract
 (ii)  Post-injury Releases
2.  Implied Assumption of Risk
Murphy v. Steeplechase Amusement Co.
Davenport v. Cotton Hope Plantation
Roberts v. Vaughn
DEFENSES

A.  The Plaintiff’s Fault

1.  Contributory Negligence

  (i)  Defined:

Duty to oneself

Reasonableness of conduct

Actual cause

Proximate cause
.(ii)  Statutes

(iii)  Limitations

(e) Recklessness

(f) Last clear chance

(g) Refusal to impute

(h) Jury’s role
2.  Comparative Negligence

  (i)  Pure

 (ii)  Not as great as

(iii)  No greater than

(iv)  Uniform Comparative Fault Act

Fritts v. McKinne
3.  Avoidable Consequences
B.  Assumption of Risk

1.  Express Assumption of Risk

No express language or agreement indicates the intentions or understandings of the parties.  Even if P never makes an actual agreement w/ D whereby P assumes the risk, P may be held to have assumed certain risks by her conduct.  The assumption of risk is “implied”.  

For D to establish implied assumption he must show that P’s actions demonstrated that she:

1) knew of the risk in question, and

2) voluntarily consented to bear that risk herself


-Duress- there is no assumption of risk if D’s conduct left P w/ no reasonable choice but to encounter a known danger.


-where it is not D’s fault that P has no reasonable choice except to expose herself to the risk, the defense will apply. 

*the risk must be one that was actually known to P, not just one that she should have known of.  

Murphy v. Steeplechase Amusement Co. page 469

- Plaintiff claimed that defendant breached its duty of care…said that the ride malfunctioned in some way.

-Court reverses judgment for the plaintiff because it said that the plaintiff could foresee that he would fall and possibly injure himself on the ride….he watched as people fell all over the ride before he even got on.   Therefore there was assumption of risk from the
Dalury v. S-K-I, Ltd.

2.  Implied Assumption of Risk
Murphy v. Steeplechase Amusement Co.

Davenport v. Cotton Hope Plantation

  (i)  Employment and Assumption of Risk
Before worker’s compensation legislation where an employee was aware of the danger posed by some job-related hazard he assumed the risk and this consent was voluntary.  Wage premium for accepting riskier occupations.  Today, worker’s compensation statutes provide that for any work-related injury, the plaintiff may recover a statutory specified amount, regardless of fault.  A pocket of AOR left in the employment context is that of professional rescuers who enjoy a limited duty rule akin to government duties.  Changing.  You assumed job you assumed risk.  Changing again.  Should one pay more taxes or should all do?
Roberts v. Vaughn (Michigan, 1998)
PH:

Roberts (Π, volunteer firefighter) sued Vaughn (Δ, auto accident victim) for negligence in causing him injuries while rescuing Δ from the accident.  Summary judgment for Δ.
F:
Π is a volunteer part-time firefighter and receives gear, training but no monetary or medical compensation.
Π was permanently disabled when Δ kicked her legs and knocked Π to the ground while Π tried to extricate Δ from auto wreckage.

Π receives worker’s compensation.

I:

Whether a volunteer firefighter is barred from recovery from injuries suffered while performing his duties as a firefighter under the firefighter’s rule.
H:

A common law rule disallowing recovery for volunteer rescuers is not consistent with basic restitutionary principles and is contrary to public policy.
R:

The firefighter’s rule precludes recovery by police officers and firefighters for damages in tort for performance of their jobs, which they were already obligated to perform and for which they previously received compensation.  The rule is not based on the doctrine of assumption of risk.  Instead, it is supported by public policy considerations.  Taxpayers hire police officers and firemen to deal with future damages that may result from the taxpayers own negligence and thus to allow actions by policemen and firemen against negligent taxpayers would subject them to multiple penalties for protection.  Furthermore, police officers and firemen are extensively trained and specially paid to confront dangerous situations and they undertake their profession with the knowledge of that their personal safety is at risk.  When they suffer injury on the job due to a third-party’s negligence, that party’s duty of care towards the officer is replaced by his or her contribution to tax-supported compensation for those services.  This is not the case with an uncompensated volunteer firefighter.

Two further considerations in not applying the firefighter’s rule are that even if a volunteer firefighter is acting for altruistic motives, tort principles impose a general duty to avoid injuring others, particularly where a departure is not supported by public policy.  Moreover, denying volunteers the opportunity to recover on the basis that their undertaking is gratuitous essentially resurrects the doctrine of assumption of risk.
J:

Reversed and remanded.
Notes:

Court does not want to discourage volunteerism.  The firefighter’s rule is often extended to private rescues as well:  “public policy demands that recovery be barred whenever a person, fully aware of a hazard created by another’s negligence, voluntarily confronts the risk for compensation.”  However, a person “does not assume the risk of any negligence which he has no reason to anticipate.”
STRICT LIABILITY & LAND TORTS
A.  Strict Liability
1.  Doctrinal Development
  (i)  English Cases and U.S. Adoption

Fletcher v. Rylands
Rylands v. Fletcher

(ii)  Modern Rule:  Early Version
Sullivan v. Dunham

2.  Modern Rule:  Big BPL
  (i)  “Big BPL”

Indiana Harbor Belt Railroad Co. v. American Cyanamid Co.

(ii)  Some Contexts
(a)  Use and storage of explosives

(b)  Airplane accidents

(c)  Toxic chemicals and flammable liquids

(iii)  Limitations

(a)  Scope of risk

(b)  Contributory negligence

3.  Negligence and Strict Liability Compared
STRICT LIABILITY & LAND TORTS

A.  Strict Liability

Under strict liability Δ is liable even if Δ acted reasonably.  How do you know when you are in the S/L arena and you don’t need to show a breach of duty?


If_____
Duty
+
Breach

+
Causation
+
Damages

If you do _____ then you do so at your peril.  Pockets of S/L (i.e. blasting, wild animals…).  Often public policy categories.  The question is whether you are in one of these categories.  You have a duty because you fall into one of the categories and thus you have duty to do no harm.  Breach = abstract inquiry court engages in before duty.

1.  Doctrinal Development

  (i)  English Cases and U.S. Adoption

Fletcher v. Rylands (Exchequer Chamber, 1866)

PH:

Fletcher (Π, coal miner) sued Rylands (Δ, cotton mill operator) for flood damages to his property.  Judgment for Δ in the Exchequer.

F:
Unknown to Δ, the coal under his land had been worked out at some point in time.
Δ hired an engineering firm to build a reservoir on his land.

Engineers became aware of the old mining shafts under the property but did not inform Δ.

When the reservoir was filled with water it burst into the shafts and from there it flowed into Π’s mine.

I:

Whether a Δ who lawfully brings on his land something which, though harmless as long as it remains there, will cause harm if it escapes is liable when it escapes through no fault of Δ?
H:

The person who for his own purposes brings on his land and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril, and, if he does not do so, is prima facie answerable for all the damage that is the natural consequence of its escape or that he could have anticipated.
R:

When someone brings on to his land anything likely to do mischief if it escapes, it is agreed that the person has a duty to keep it in his land so that it may not damage his neighbors.  The question arises as to whether he has an absolute duty to keep the thing at his peril or just a duty to take all reasonable and prudent precautions in order to keep it in.  In the first case, the person will be responsible for all the natural consequences of the escape.  In the second, he will be responsible only on proof of negligence.  The true rule of law is that the person who brings on his land or collects there anything likely to do mischief if it escapes, must keep it at his peril, because but for his act in bringing it there no mischief could have accrued, and if mischief does accrue he must answer for the natural and anticipated consequences.  The person can excuse himself by showing that the escape was owing to the plaintiff’s fault; or perhaps that the escape was an act of God.  The person is answerable for the natural consequences of the escape, but if he knows of any particular propensity or danger, he will be answerable for that too.  Many cases in which inevitable accident was held an excuse for what prima facie was a trespass can be explained on the principle that the circumstances were such as to show that the plaintiff had taken the risk upon himself because the activities involved could not be conducted without exposing those whose property or persons were near them to some inevitable risk and thus those who went near them were said to be taking upon themselves that risk..  But in this case there is no ground for saying that he plaintiff here took upon himself any risk arising from those uses to which the defendant should choose to apply the land.
J:

Judgment for the plaintiff
Notes:

Vicarious liability did not apply because the engineers were not Δ’s employees, they were subcontractors.  Today the notion of non-delegable duties might have allowed suit.  Back then there was no such concept and privity would not have supported a suit.  How does Blackburn distinguish from collision cases, cases involving negligence?  Thre is an ordinary assumption of risk in everyday life, mutual and reciprocal imposition and assumption of risk.  But in this case there is an asymmetry.  Π did not assume or impose the sort of risk here discussed.  Still, it is not a rule of absolute liability.  Some limitations are contemplated albeit fuzzy ones:  natural consequences – foreseeability.  “If you can expect mischief.”  Foreseeability but not reasonableness.  Causation still applies.  Proximate causation (Polemis-like approach).
Rylands v. Fletcher (House of Lords, 1868)
H:

A person is liable for any damages resulting from his unnatural use of land.

R:

Δ might lawfully use his land for any purpose for which it might in the ordinary course of events be used and if there had been an accumulation of water and if by the operation of the laws of nature that accumulation of water had passed off into Π’s land, Π could not complaint.  If Π had desired to guard himself against it, it would have lain upon Π to have done so.
If Δ had decided to use his land for non-natural use for the purpose of introducing into it that which in its natural condition was not in or upon it and if in consequence of his doing so the water came to escape and to pass off into Π’s land, then that which Δ was doing he was doing at his own peril.

C:
If a person brings, or accumulates, on his land anything in which, if it should escape, may cause damage to his neighbor, he does so at his own peril.
J:
Affirmed.
Notes:

Difference in emphasis.  Distinction between natural and non-natural uses.  Concurring Lord – bringing on to land.  Cairn’s (for the majority) is trying to construct a narrower interpretation.  What is natural or unnatural may be determined by the custom of the place.
Turner v. Big Lake Oil Co. (Texas, 1936)

What use of land is or may be a natural use necessarily depends upon the attendant circumstances and conditions which obtain in the territory.  [In Texas] the storage of water is a natural or necessary and common use of land.
Ryland was doing something out of the ordinary.  Turner = mutual assumption and imposition of risk.
Loose v. Buchanan (New York, 1873)
I may not place or keep a nuisance upon my land to the damage of my neighbor, and I have my compensation for the surrender of this right to use my own as I will by the similar restriction imposed upon my neighbor for my benefit.

If I have [a factory, machinery…] upon my land, and they are not a nuisance…. I am not responsible for any damage the accidentally and unavoidably do my neighbor.  He receives his compensation for such damage by the general good, in which he shares, and the right which he has to place the same things upon his land.

 (ii)  Modern Rule:  Early Version
Sullivan v. Dunham (New York, 1900)
PH:

Sullivan (Π, deceased) sued Dunham (Δ, land owner) for death caused by fragment of wood blasted out of Δ’s land.  Judgment for Π affirmed.
F:

Δ employed two men to dynamite a 60-foot tree on his land.
A fragment of wood hurled onto the highway struck Π and killed her.

Trial judge charged that negligence need not be proven to establish liability.

I:

Whether a person who lawfully and without negligence blasts something on his own land and thereby causes a piece of wood to kill someone traveling in a public highway is liable for the injury?
H:

If a landowner cannot use his land in a particular way without causing damage, he must either use his land in some other way or be held responsible for the damage.
R:

Is Δ a trespasser?  In a precedent case involving land, where a land owner digging a canal threw rocks onto neighbor’s property demolishing part of a building, the court found that upon grounds of public policy, it is better that one man should surrender a particular use of his land, than another should be deprived of the beneficial use of his property altogether.  The court concluded that the use of land by a proprietor is not an absolute right, but it is a right qualified and limited by the higher right of others to the lawful possession of their property.  In a companion case, the court held that the manner in which the work was performed was of no consequence, only the Π’s injury mattered.  This case does not involve trespass upon land, but trespass upon persons.  As the safety of the person is more sacred than the safety of property, the precedent cases govern.  In a case involving injury to a neighbor by an exploding steam boiler, the owner of the boiler was found not liable, but the case is distinguishable because the explosion causing the injury was accidental and not intentional and voluntary.  In this case, the damage was the necessary consequence of what Δ was doing.  Π did not own the land where she stood, but had a right to walk in the highway and the safety of travelers upon the public highway is more important to the state than the improvements of one piece of property, by a special method, is to its owner.
J:

Affirmed.
Notes:

No evidence of negligence.  Cannot trespass on person’s bodily integrity.  S/L forces Δ to use BPL before engaging in a particular course of action.  Sullivan’s distinction between intentional and accidental is no longer applicable.  This case takes us into the modern rule of strict liability.  This early rule was that ultrahazardous activities were the activity was not something commonly done in that particular community, would get strict liability.  The rationale was not to discourage the activity but to make those engaged in it pay their way.
2.  Modern Rule

  (i)  “Big BPL”

The Second Restatement reframed the approach above by providing that one who carries on an abnormally dangerous activity is subject to liability for the harm resulting from the activity, although he has exercised the utmost care to prevent the harm.  To determine if an activity is abnormally dangerous the following factors are considered:
a) High P

b) High L

c) Immeasurable B – unavoidable danger – the activity cannot be carried out safely, even with reasonable care.
d) Uncommon usage

e) Inappropriate location

f) Low social utility – not dispositive – an extremely valuable enterprise may nonetheless have to “pay its own way” if the dangers created by it are sufficiently great.
Indiana Harbor Belt Railroad Co. v. American Cyanamid Co. (Seventh Circuit, 1990)
PH:

Indiana Harbor Belt (Π, switching line) sued American Cyanamid (Δ, acrylonitrile manufacturer for reimbursement of costs incurred in clean up of acrylonitrile spill at Π’s railroad yard.  Summary judgment for Π on its strict liability claim and dismissal of Π’s negligence claim.
F:

Δ loaded acrylonitrile into North American Corporation railroad tank in Louisiana and Missouri Pacific Railroad took the car to Chicago for transfer to Conrail and ultimate delivery to New Jersey.
While undergoing switching by Π, Π’s employees noticed leak from broken outlet lid on the bottom of tank and stopped it only after two hours.

The Illinois Department of Environmental Protection ordered Π to take decontamination measures that cost almost a million dollars.

I:

Whether the shipper of a hazardous chemical by rail should be strictly liable for the consequences of a spill or other accident to the shipment en route to its destination?
H:

The manufacture and shipping (as opposed to carrying) of toxic chemicals is not abnormally dangerous.
R:
The question of whether strict liability lies is a question of law under §520 of the Restatement.  The rationale for the factors in that section are that by making an actor strictly liable he is given an incentive, missing in a negligence regime, to experiment with methods of preventing accidents that involve no greater exertions of care, assumed to be futile, but instead relocating, changing, or reducing (perhaps to the vanishing point) the activity giving rise to the accident.  In the instant case, nothing suggests that the leak was caused by the inherent properties of acrylonitrile.  It was caused by careless ness in failing to maintain or inspect he car properly.  Accidents that are due to a lack of care can be prevented by taking care and such accidents are adequately deterred by the threat of liability for negligence and there is no compelling reason to move to a regime of strict liability.  Feasibility of avoiding accidents is an argument against strict liability.
Strict liability would give shippers of toxic chemicals an incentive to explore alternative routes that would avoid densely populated urban areas.  However, the railroad network is a hub-and-spoke system with the hubs in metropolitan areas.  It is unlikely that all toxic chemicals at least as hazardous as acrylonitrile could be rerouted around all metropolitan areas except at prohibitive costs and even then, the shippers are not in the best position to do the rerouting, the carriers are but carriers are not subject to strict liability because they cannot refuse ship a lawful commodity.  Furthermore, by rerouting away from hubs the journey would be lengthened and/or poorer quality tracks would be used and the probability of accidents occurring would go up.  Ultrahazardousness is a property not of substances, but of activities:  not of acrylonitrile, but of its transportation by rail through densely populated urban areas.  If it was feasible to make a less hazardous chemical that would substitute for acrylonitrile, there would be an argument for strict liability but there is no such feasible alternative.  The Restatement emphasis is on picking a liability regime (negligence or strict liability) that will control the particular class of accidents in question most of effectively, rather than on finding the deepest pocket and placing liability there.
J:

Reversed and remanded.
Notes:

Summary judgments for Π are unusual in negligence but not so in strict liability where breach goes out the window and it is easier to give summary judgments.  Of all the Restatement factors, Posner is particularly concerned with c), immeasurability.  Strict liability aims at making a person consider another way of doing things.  Under negligence if you have done everything right you are off the hook.  In S/L it doesn’t matter.  Negligence deters at the margins.  S/L questions the activity itself.  In this case the problem is not the substance, but the shipping.  Is the location appropriate?  Everyone does it and the alternative might be more costly – ultimately the main reason why the court hangs on to c) immeasurable burden.  Loss spreading v. loss avoidance – tension in S/L.  Why not switch to S/L altogether?  Deluge of frivolous claims.  Asymmetrical imposition of risk makes S/L easy but when it is absent, who crashed with who first?  Additionally, there is a benefit in getting victims to exercise care themselves.  Defenses: only knowingly and unreasonably subjecting oneself to the risk.
 (ii)  Some Contexts
(a)  Use and storage of explosives

Strict liability applies no matter how valuable the activity might be to the community.

(b)  Airplane accidents

In suits by passengers courts have usually held that there is no strict liability.  In the Second Restatement strict liability does apply to ground damage caused by an airplane crash.  Most courts, though, refuse to hold owners or pilots of falling aircraft strictly liable for harm to property or persons on the ground.

(c)  Toxic chemicals and flammable liquids

Often give rise to strict liability, but some courts have denied strict liability in this situation either on the grounds that the activity was not all that unusual, or on the grounds that the risk could be eliminated by the exercise of reasonable care.

(iii)  Limitations

(a)  Scope of risk

Normally, there will be strict liability only for damage which results from the kind of risk that made the activity abnormally dangerous (i.e.  dynamite truck hits pedestrian does not give rise to strict liability).

(b)  Contributory negligence

Usually will not bar recovery unless the person knowingly, voluntarily and unreasonably assumes the risk.
3.  Negligence and Strict Liability Compared
There are significant economic differences between negligence and strict liability.  There are two ways of reducing the probability of an accident:  more care and less activity.  You can drive more slowly or drive less, but courts rarely try to determine the optimal level of an activity that gives rise to an accident.  This inability to determine the optimal activity levels is a shortcoming of the negligence system.  A person subject to strict liability, however, will take into account not only changes in the level of care, like a person subject to negligence, but changes in the activity level as well.  So why not have a general rule of strict liability?  Because a change in the activity level by the victims is also a method of accident avoidance, one encouraged by negligence but discouraged by S/L (where the injurer pays no matter what).  Thus, if a class of activities in which activity-level changes by potential injurers are the most efficient method of accident prevention there is a strong argument for imposing strict liability.  If there is a class of activity in which activity-level changes by potential victims are the most efficient method of accident prevention, there is a strong argument for no liability (assumption of risk…).  If the actor cannot mitigate the risk by being more careful and the victim cannot mitigate it by altering her behavior, strict liability applies (the actors should have changed his activity level or changed the activity).
Besides the distinction between care and activity, another dimension in which strict liability and negligence differ is the cost of administering each rule.  Litigation costs are lower under strict liability than negligence.  However, under strict liability every accident gives rise to a claim.  Thus, if the accident rate of an activity will fall through the imposition of strict liability because the cost of the accident will outweigh the cost of changes in the activity level, then strict liability will give rise to fewer claims and there will be an economic gain.  However, if the accidents were to be unavoidable because the accident costs would not outweigh the costs of changes to the activity level, imposing strict liability would result in a deluge of claims.  Another danger of strict liability is that under negligence a person is sanctioned only for inefficient conduct; under strict liability, he may be sanctioned for efficient conduct, and if the actual costs of that conduct are exaggerated, the conduct may be deterred.
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	2d Restatement
	INTENTIONAL
	UNINTENTIONAL

	TRESPASS

(possession)
	Voluntary act of stepping;  border crossing.
	Recklessness, negligence, abnormal act

+

Damages

	NUISANCE

(use & enjoy)
	Unreasonableness (substantial, §520 Big BPL)
	Recklessness, negligence, abnormal act

+

Damages


A.  Trespass

At early common law, every unauthorized entry by a person or object onto another’s land that resulted from a voluntary act was subject to liability as trespass.  A person who non-negligently but incorrectly believed that particular property was his own, or that he was authorized to go upon it, would also be liable for trespass because he intended to enter the property.  Many courts required actual physical entry by a tangible object.  Any technical invasion would satisfy the requirement.  Because the gist of the action was the intrusion, there was no need to show demonstrable harm.  Many courts began to distinguish between “direct” and “indirect” harms.  Modern trespass doctrine has largely obliterated the distinction between direct and indirect trespass.  A distinction between intentional and unintentional trespasses remains.  Unintended intrusions are subjected to liability only if the intrusion causes actual harm.  On the other hand, one is liable to another in trespass for an intentional intrusion irrespective of harm caused.  A mistaken, non-negligent entry can result in liability even if no harm occurred.  Intentional trespass is mitigated through a series of privileges.  These privileges may arise out of the consent of the possessor, or may be afforded as a matter of law because of the purposes for which the actor enters the premises.  The scope of these privileges is quite narrow.  No overarching principle of reasonableness has yet developed in the are of intentional, as compared to unintentional, trespasses.
Martin v. Reynolds Metals Co.
PH:

Certification to the Supreme Court of Oregon, of a judgment by the trial court awarding damages for the trespass of fluoride compounds from a nearby aluminum plant.
F:
Marting (Π) sued Reynolds (Δ), claiming that their farmland had been damaged from the operation of Δ’s aluminum reduction plant.  The trial judged awarded damages from loss of use of the land for raising livestock because the cattle were poisoned by ingesting the fluoride compounds deposited by the Δ’s plant on Π’s land.  Π was also awarded damages for the deterioration of the land through growth of brush and weeds due to the lack of grazing.  The damages covered from August 1951 through the end of 1955.  The action was permissible because it was brought under trespass which had a six-year statute of limitations.  If it had been brought under nuisance, which has a two year statute of limitations, damages would have been recoverable only from 1954 to 1955.
I:

Whether Π has a cause of action for trespass when invisible particles settle upon his land?
H:

A trespass is any intrusion which invades the possessor’s protected interest in exclusive possession, whether that intrusion is by visible or invisible pieces of matter or energy.
R:

Trespass and nuisance are distinguished by the interest invaded.  Trespass is an invasion of a possessor’s interest in the exclusive possession of land.  Nuisance is an invasion of a possessor’s interest in the use and enjoyment of his land.  The same conduct on the part o f a defendant may and often does result in the invasion of both interests.  In some cases in which the interference with Π’s possession was the result of the settling upon his land of some substance, but for the size of the particles the action would have qualified as a trespass.  Δ views this case as one of those.  However, in some other cases the vibration of the soil or the concussions of the air have been viewed as a trespassory invasion.  In this modern age of science, we may define trespass as any intrusion which invades the possessor’s protected interest in exclusive possession, whether that intrusion is by visible or invisible pieces of matter or by energy.  The most important factor which describes the nature of the interest protected is a sense of ownership; a feeling that what one owns or possesses should not be interfered with.  This being the nature of Π’s interest, it is understandable why actual damage is not an essential ingredient in the law of trespass.  A possessor’s interest in land could be violated by a ray of light, an atomic particle, or by a particulate of fluoride.  On the other hand, if such interest circumscribed by these considerations is not violated or endangered, Δ’s conduct will not render him liable in an action for trespass, even though it may result in a physical intrusion.  Δ contends that trespass will not lie in this case because the injury was indirect and consequential and the requirement for trespass is that injury must be direct and immediate.  The intrusion in this case was direct and consequential damages my be proven in an action for trespass.  As to the issue of rejection of evidence of the character of Δ’s conduct, that was only material to respect to the claim for punitive damages.  Since that claim was dismissed, the character of Δ’s conduct is immaterial to the claim of trespass.
J:

Affirmed.
Notes:

Vindicate your right.  A person that trespasses for x time might gets a right because you failed to enforce your right.  If unintentional trespass requires recklessness, negligence or abnormal activity, why not go for negligence?  SOL is better for trespass.  Additionally trespass cases involve more than money, they involve the enforcement of a right.
Some courts look at an actual physical impact for trespass purposes and diminution of value for nuisance.  If it is not continuing, one-shot deal, you have unintentional trespass.  Intentional trespass means strict liability.  Intent in tort is manifested by actual 

knowledge or must have known knowledge.  Courts efforts to modernize in this area are akin to NIED struggle.  Moving forward, but cautiously by putting some backstops.

B.  Nuisance 
1.  Public Nuisance

A public nuisance is an unreasonable interference with a right common to the general public.  Circumstances that could make interference unreasonable are:

· significant interference with the public health, safety, peace, comfort, or convenience;

· existence of a statute or ordinance proscribing the conduct;

· or conduct of a continuing nature or of long-lasting effect that the actor knows or has reason to know has a significant effect upon the public right.
In order for a private citizen to have standing to sue as a representative of the general public, he must have suffered special harm, that is, damage different in kind (sinkhole on the way to work does not cut it)
2.  Private Nuisance (§822)
A private nuisance is an unreasonable interference with the plaintiff’s use and enjoyment of his land.
  (i)  Unintentional

Conduct must be negligent, reckless, or involve abnormally dangerous conditions or activities. Injury must be related to an invasion of interests in the use and enjoyment of land.
 (ii)  Intentional and Unreasonable (§826)
Unreasonableness is Big BPL-like.  Even if not unreasonable, if serious injury takes place and the defendant can afford to pay without shutting down his operation Δ will be found liable.  
(a)  Intentionality
Situations in which there is knowledge that the conduct is invading, or is substantially certain to invade, another’s interest in the use and enjoyment of land.  All conduct of a continuing nature would be intentional after an initial invasion (1 freebie)
(b)  Unreasonableness
An intentional invasion satisfies the unreasonableness requirement if  (a) the gravity of the harm outweighs the utility of the actor’s conduct, or (b) the harm caused by the conduct is serious and the financial burden of compensating others would not make the continuation of the conduct not feasible.  The following factors are meant to be used in a balancing test:

(1)  Gravity of Harm

The following factors are important:

· The extent of the harm involved

· The character of the harm involved

· The social value that the law attaches to the type of use or enjoyment invaded.

· The suitability of the particular use or enjoyment invaded to the character of the locality; and

· The burden on the person harmed of avoiding the harm

(2)  Utility of the Conduct

The following factors are important:

· The social value that the law attaches to the primary purpose of the conduct

· The suitability of the conduct to the character of the locality; and

· The impracticability of preventing or avoiding the invasion.

(3)  Ability to compensate

The balancing test is not the only test under §826.  Under (b), an intentional invasion may be unreasonable even thought the utility outweighs the gravity of the harm, if the harm is serious and the defendant could afford to compensate the plaintiff and others similarly harmed while continuing to be engaged in his activity.
Boomer v. Atlantic Cement Co.

PH:

Boomer (Π, landowner) sued Atlantic Cement Co. (Δ) for damages to property from dirt, smoke and vibration coming from Δ’s plant.  Nuisance was found, temporary damages allowed but injuction denied.
F:

The effect of the ruling was that Δ could continue to pollute but that Π could maintain successive actions for damages as long as Π continued to suffer damages from Δ.  To this Δ appeals.
I:

Must an injuction be granted where a nuisance results in substantial continuing damage?
H:

A continuing nuisance may be remedied by the payment of permanent damages, allowing the interfering activity to continue.
R:

The total damage to Π’s property is relatively small in comparison with the value of Δ’s operation.  The ground for denial of the injuction is the large disparity in economic consequences between the effect of the injuction and the effect of the nuisance.  In prior cases, injuctions were granted event though it was of slight advantage to the injured party and caused great loss to the enjoined party.  This harsh result can be avoided by following one of two alternatives.  One option would be to grant the injuction against Δ but postpone its effects for, say, 18 months.  If Δ failed to abate the nuisance during this time by using improved manufacturing methods, a permanent injuction would be entered.  The problem with this option is its dependence on research and technological advances which are beyond the control of Δ.  There is a very real possibility that the cement industry would not find a solution to the pollution problems within the time period and irreparable harm to Δ would result.  A second option is to redress the economic loss suffered by Π without unjustly harming Δ.  Under this option, the injuction would be granted until Δ pays permanent damages to Π which would compensate Π for the total present and future economic loss to his property caused by Δ’s operations.  This option limits relief to the particular parties before the court, and it does not involve the court attempting to achieve public policy objectives that are beyond its scope.  In addition, the requirement to pay damages may spur Δ and other manufacturers to pursue research into improved techniques.  Furthermore, the damage award is consistent with the servitude imposed onto Π’s land by Δ’s nuisance.  Finally, the damages award is consistent with the notion that there can be but one recovery for permanent and unabatable nuisance.  The award would preclude future recovery by Π.
D:

The majority opinion provides no incentive for Δ to rectify its pollution, because once the damages are paid there is no incentive for Δ to abate its air pollution.  The inverse condemnation allowed by the trail court should only be permitted when the public is served by the impairment of private property.  However, in the instant action the public does not benefit from the continued existence of Δ.  Finally, it is impermissible to impose a servitude upon Π without the consent of the private property owners.

J:

Reversed and remitted for injuction which shall be vacated upon payment of damages.
Notes:

Servitude in this case becomes a right for Δ to continue polluting.  This avoids a subsequent owner bringing suit.  Theoretically, the subsequent owner would have benefited from a lower price paid for the land.  Permanent damages here serve as a license to pollute.
(c)  Coming to the nuisance

A plaintiff’s knowing encounter of a nuisance is not in itself sufficient to bar his action, but it is a factor to be considered in determining whether the nuisance is actionable.  A concern is for first-comers to exercise extra-territorial control over large areas of land (buffer zone)
(d)  Changes to the level of nuisance
If the level of nuisance should be increased above the level that may be determined at trial time by a jury, with consequent additional injury, the plaintiffs may have the right to seek additional permanent damage to compensate them for the additional diminished market value.
(c)  Zoning
Non-compliance with a zoning requirement amounts to negligence per se.  Compliance is relevant but not conclusive.
(di) Physically perceptible harm
Courts do not want to deal with trivial interferences, so in most cases they require a showing of physically perceptible harm.
(g) Continuity of interference

Although most nuisances have been accompanied by continuing harm, this is no longer considered and essential element (1 freebie)
(h) Personal injury

When the exposure leads to an individual claim of personal injury, nuisance law typically holds that the harm suffered should be determined by reference to a “normal” person in the community.  Hypersensitive conditions or individuals are precluded from nuisance claims.
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PRODUCTS LIABILITY

A.  Generally

The law of product liability gradually developed from the nineteenth century’s requirement of privity of contract between the parties in order to sue under a theory of negligence, to establishing various exceptions which allowed a finding of negligence, and to the development of implied warranties and eventually strict liability
B.  Development
1.  Foreseeability vs. Privity
MacPherson v. Buick Motor Co. (New York, 1916)
PH:

Appeal to state’s highest court from affirming of judgment following jury trial in action for negligence for personal injuries.

F:

Δ sold automobile to a retail dealer.  The retail dealer sold the automobile to Π.  While Π was in the car it suddenly collapsed and Π was thrown out of the car.  One of the wheels was made of defective wood and the spokes shattered.  The wheel was made by a manufacturer other than Δ but there was evidence that the defect could have been discovered by reasonable inspection and that the inspection was omitted.  Δ did not know of the defect.
I:

Whether Δ owed a duty of care and vigilance to any one but the immediate purchaser?
H:

If the manufacturer is negligent where danger is to be foreseen a liability will follow event though the user did not purchased the product directly from the manufacturer.
R:

The rule in New York since the mid 1800’s used to be that a customer could recover damages from a seller when the seller’s negligence put human life in imminent danger.  Initially the rule was applied narrowly but later on it began to be applied more broadly.  Δ argues that things imminently dangerous to life are things whose normal function it is to injure or destroy.  The rule no longer has that restricted meaning.
If the nature of a thing is such that it is reasonably certain to place life and limb in peril when negligently made, it is then a thing of danger.  If to the element of danger there is added knowledge that the thing will be used by persons other than the purchaser, and used without new tests, then, irrespective of contract, the manufacturer of this thing of danger is under a duty to make it carefully.  There must be knowledge of a danger, not merely possible, but probable.  Dangerous may be sometimes a question for the court and sometimes a question for the jury.  Knowledge that the danger will be shared by others may often be inferred from the nature of the transaction.  Knowledge of the danger and of the use will not always be enough.  The proximity or remoteness of the relation is a factor to be considered.  If the manufacturer is negligent where danger is to be foreseen a liability will follow.

The nature of an automobile gives warning of probable danger if its construction is defective.  Δ knew the danger.  Δ also knew that the car would be used by person other than the buyer because the buyer was a dealer in cars who bought to resell.  Foresight of the consequences involves the creation of a duty.  Δ was not absolved from a duty of inspection.  Δ was a manufacturer of automobiles and was responsible for the finished product.  The obligation to inspect must vary with the nature of the thing to be inspected.  The more probable the danger, the greater the need for caution.

J:

Affirmed.
Notes:

MacPherson was able to recover because (1) Buick negligently failed to inspect, (2) it knew that a defective automobile was a probable danger, and (3) it knew the automobile would be used by someone other than the buyer.  Under the traditional rule Π could only sue dealer (contractual relationship, privity of contract rule).  Retailer was a conduit.  In negligence (not warranty) it was very hard to prove the case against the dealer.  Dealer could sue the manufacturer.  Fear was one of ever-expanding orbits of liability.  Cardozo’s replacement test:  foreseeability, unlikely to be reinspected, if defective it will cause serious injury.  There had been a gradual moving away from privity to imminent danger (poison).  This case takes it one step further:  let’s move away from exceptions to privity and replace it with foreseeability altogether.  How about suing the wheel manufacturer?  Cardozo – auto manufacturer stamps the finished good.  There is a problem of proximity.  Intervening cause must act to make the wheel dangerous.  Intervening must be superseding to break the chain of causation.
Where was the defect introduced?  Everyone below that point might be liable.

  (i)  Warranty Movement

As the extension of MacPherson was taking place, a new approach to the area was taking shape:  litigants could use warranty to pursue liability.  In Ryan v. Progressive Grocery Stores Inc., Π’s husband swallowed a pin embedded in a slice of bread that Π had bought from Δ.  Δ was held liable for breach of the implied warranty of merchantability, since a loaf of bread with a pin in it was not of merchantable quality.  The lack of privity between the husband and Δ was solved by the court by holding that the wife acted as the husband’s agent in buying the loaf of bread.  Why not negligence?  Difficulty in proving storekeeper was negligent.  Additionally, in contract the standard of liability is strict liability or not fault (no need for reasonableness, just breach).
2.  Strict Liability

Escola v. Coca-Cola Bottling Company Co. of Fresno (California, 1944)

PH:

Appeal to the State Supreme Court from affirming of a judgment in a negligence action for personal injuries.

F:

Π was injured when a soda bottle broke in her hand as she moved it from the case to the fridge.  Bottle manufacturer tested the bottles and submitted evidence that the test was nearly infallible.  The bottling company used both new and used bottles.  Used bottles were not subject to tests again.  A charge of res ipsa loquitur was given to the jury.
I:

Can a non-manufacturer bottling company, which has exclusive control over bottles, be held liable in negligence for an exploding bottle, even though it is not clear why the bottle exploded?
H:

A non-manufacturer bottling company, which has exclusive control over bottles, can be held liable in negligence fro an exploding bottle, even though it is not clear why the bottle exploded, based upon the doctrine of res ipsa loquitur.
R:

Although it is not clear whether the explosion was caused by an excessive charge or a defect in the glass, there is sufficient evidence showing that neither cause would ordinarily have been present if due care had been used.  Defendant had exclusive control over both the charging and inspection of the bottles.  Even though Δ presented evidence tending to show that he used caution, when a defendant produces evidence to rebut the inference of negligence which arises upon application of the doctrine of res ipsa loquitur, it is a question of fact for the jury to determine whether the inference has been dispelled.
C:

It should now be recognized that a manufacturer incurs an absolute liability when an article that he has placed on the market, knowing that it is to be used without inspection, proves to have a defect that causes injury.  Even if there is no negligence, public policy demands that responsibility be fixed wherever it will most effectively reduce the hazards to life and health inherent in defective products that reach the market.  The manufacturer can anticipate some hazards and guard against the recurrence of others, as the public cannot.  The risk of injury can be insured by the manufacturer and distributed among the public as a cost of doing business.  The risk of injury is a constant risk and a general one.  Against such a risk there should be general and constant protection and the manufacturer is the best position to do it.
In using res ipsa to allow an inference of negligence and then leaving up to the jury to decide whether the inference has been dispelled, the rule of negligence approached the rule of strict liability.  Furthermore, under a warranty of safety, a retailer is under a rule of absolute liability to his customer.  Similarly, the manufacturer is, under the same warranty, under a rule of absolute liability to the retailer.  Cardozo’s reasoning that the injured person is the real party in interest disposed of the theory that the liability of the manufacturer should apply only to the immediate purchaser, thus paves the way for a standard of absolute liability for manufacturers.  In food products cases, the courts have resorted to various fictions to rationalize the extension of the manufacturer’s warranty to the consumer.  Such fictions are not necessary if the warranty is severed from the contract of sale and based on the law of torts.  Warranties are not necessarily rights arising under a contract.  In their origin warranties were a pure action of tort.
In an age of mass production, the close relationship between producer and consumer has been altered.  The consumer no longer has the means or skill enough to investigate for himself the soundness of a product.  Consumers no longer approach products warily but accept them on faith, relying on the reputation of the manufacturer.  There is greater reason to impose liability on the manufacturer than on the retailer who is but a conduit of a product that he is not himself able to test.
J:

Affirmed.

Notes:

The problem with res ipsa is that it can be rebutted and courts are making it easier to get res ipsa which amounts to strict liability in fact.  Manufacturer is in the best position to spread the loss and insure consumers.  Who’s doing what to whom?  Is this like a collision?  No, there is an inequity in the relationship.  Seller is always the one in a better position to minimize injury risk.  Warranty does not go away.  In the 1960s in California the courts take MacPherson and meld it with Escola:  foreseeability + strict liability
  (i)  Subsequent California Developments
(a)  Notice of Warranty

Greenman v. Yuba Power Products, Inc.  Π’s wife bought from retailer a power tool made by Δ and Π was injured by it.  Δ claimed warranty notice requirements applied and Π had not complied with them.
Warranty notice requirements do not apply when Π and Δ have not dealt directly with one another.  Manufacturer is strictly liable in tort when an article he places on the market, knowing it is to be used without inspection for defects, proves to have a defect that causes injury.

(b)  Retailer Liability
Vandermark v. Ford Motor Co.  Brakes lock on Π’s new car because of wrong-sized part or improper assembly or adjustment.
Manufacturer could not insulate itself by delegating final inspection and adjustment.
Retailer strictly liable because it is an integral part of the overall producing and marketing enterprise and may be able to ensure product safety or put pressure on the manufacturer to that end.  The manufacturer and the retailer can adjust the costs of this protection in the course of business.

(c)  Bystanders

Elmore v. American Motors Corp.  Π purchased new car and ran over pedestrian as a result of defect in car.
Bystanders entitled to strict liability protection.  They have no opportunity to inspect for defects and to limit their purchase to articles manufactured by reputable manufacturers and sold by reputable dealers.
 (ii)  Further Extensions

(a)  Franchisors and Finance Companies

The doctrine has been extended to franchisors who impose quality control upon the franchisees.  On the other hand, courts have been reluctant to apply the doctrine to companies that finance purchases by others.
(b)  Successor Corporations

Successor liability exists if the acquisition (a) is accompanied by an agreement for the successor to assume such liability; or (b) results from fraudulent conveyance to escape liability for the debts or liabilities of the predecessor; or (c) constitutes a consolidation or merger with the predecessor; or (d) results in the successor becoming a continuation of the predecessor.
(iii)  Used Goods

Most courts have declined to impose strict liability.  Except for the ability to spread the risk, the reasons for imposing strict liability for defective goods do not apply.  Sellers of used goods generally make no particular representation as to the quality of the goods and they have no direct relationship to the manufacturers or distributors of the goods.
 (iv)  Lessors

Strict liability applies.  Lessors offer the same goods repeatedly to different users as products they have selected and this may amount to a representation as to their quality.  Moreover, the lessor may have acquired the goods from someone in the original distribution chain.
  (v)  Government Contractors

The imposition of liability of this type would directly affect the terms of Government contracts: either the contractor would decline to manufacture the design specified by the Government, or it will raise its price.
Liability for design defects in military equipment cannot be imposed, pursuant to state law, when (1) the United States approves reasonably precise specifications; (2) the equipment conformed to those specifications; and (3) the supplier warned the United States about the dangers in the use of the equipment that were known to the supplier but not to the United States.
3.  Restatement

Restatement Second adopts a “viewpoint of the consumer” test.  A product is in a defective condition unreasonably dangerous if it s dangerous to an extent beyond that which would be contemplated by the ordinary consumer who purchases it.  If a reasonable consumer, knowing of the true characteristics, would nonetheless use it, the product is not in a defective condition unreasonably dangerous.
Restatement Third adopts the view that a manufacturing defect exists whenever the product does not live up to the design, and there is no need for the plaintiff to show that the product was unreasonably dangerous.
Restatement Third:
One engaged in the business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect.  For the purpose of determining whether a product is defective, there are three types of defects.  A product

a) contains a manufacturing defect when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product;
b) is defective in design when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe;


c) is defective because of inadequate instructions or warnings when the foreseeable risks of harm posed by the product could have been reduce or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe.

3.  Goods vs. Services

If what is being sold is not a product, strict products liability does not apply.  Dichotomy: service providers – negligence; products – strict liability.  When talking about products, the manufacturer spreading the costs (in fact, insuring) is a desirable outcome.  When talking about services, putting cost on the service provider does not seem as desirable.  Services vary in their provision, whereas products (i.e. cars) are all meant to operate in the same way.  Historically, strict products liability (SPL) arose in the context of warranties.  Warranties were only applied to goods.
Royer v. Catholic Medical Center (New Hampshire, 1999)
PH:

Appeal from dismissal of complaint in action for products liability.
F:

Π underwent a knee replacement surgery at Δ hospital to replace knee with a prosthesis.  Prosthesis was defective and a second surgery was needed to replace it.  Π alleged that Δ was strictly liable because it had sold a prosthesis with a design defect.  Δ moved to dismiss because it is not a seller of goods.
I:

Whether a health care provider that supplies a defective prosthesis in the course of delivering heal care services is a seller of prosthetic devices or merely a provider of professional services?
H:

Where a health care provider in the course of rendering health care services supplies a prosthetic device to be implanted into a patient, the health care provider is not engaged in the business of selling prostheses for purposes of strict liability.
R:

A majority of the jurisdictions that have addressed the issue have declined to extend strict liability reasoning that the health care provider primarily renders a service, and that the provision of a prosthetic device is merely incidental to that service.  Δ acted both as a seller of the prosthetic knee and as a provider of professional services.  Because Δ charged separately for the prosthesis and earned a profit on the sale, Π argues that Δ should be treated no differently than any other distributor of a defective product.  Δ provided the prosthesis while the surgeon provided the services.  The dispositive issue in this case is not whether Δ sold or transferred a prosthetic knee, but whether Δ was an entity engaged in the business of selling prosthetic knees.  The essence of the transaction between the retail seller and the consumer relates to the article sold.  A patient, by contrast, does not enter a hospital to “purchase” a prosthesis, but to obtain a course of treatment in the hope of being cure by what ails him.  Π entered Δ hospital not to purchase a prosthesis, but to obtain heal care services that included the implantation of the knee with the overall objective of restoring his health.  Necessary to the restoration of his health was the implantation of the prosthesis.
Policy does not support the extension of strict liability either.  The justification that strict liability is imposed where it is difficult to prove negligence fails in the context of non-manufacturer cases because ordinarily there is no possibility that a distributor other than the manufacturer created a design defect.  Holding health care providers strictly liable would likely result in higher health care costs borne ultimately by all patients and place a burden on health care providers to test or guarantee all products used.  Additionally, research and innovation would be severely inhibited.
J:

Affirmed.
Notes:

Hybrid case.  Manufacturer gone.  Dr. not negligent.  What predominates, the sales aspect or the service aspect?
  (i)  Utility vs Risk:  Medical Products and Services
In distinguishing between no liability to a dentist when a needle broke in a patient’s mouth and liability to a beauty salon that used a defective hair solution on a patron:
The nature of the services, the utility and the need for them are so important to the general welfare as to outweigh in the policy scale any need for the imposition on dentists and doctors of the rules of strict liability in tort.

 (ii)  Food Products

(a)  Foreign/natural Distinction

Under this approach, there is strict liability for foreign matter found in food, but no strict liability for the vendor’s failure to remove a naturally-occurring substance from the food.

(b)  Consumer Expectation Standard

Most courts have applied a standard under which the food product is defective if an only if it contains an ingredient that a reasonable consumer would not expect it to contain.

Why try to prove defects?  To separate those cases where the injury is a result of misuse from those where the manufacturer is in the best position to absorb the cost, protect, avoid injury…  Why not use comparative negligence?  It does not preclude recovery, it only diminishes it.  Why not absolute liability?  It takes away consumers’ incentive to use products as intended.

Restatement 2d S402A:  “defective condition unreasonably dangerous”

Restatement 3d S2:


Manufacturing defect (out of spec. unit)

Design defect
Consumer Expectation (CE) -warranty strand


Risk Utility (RU) – negligence, BPL strand.  “Excessive preventable danger”.  RAD

Information defect

5.  Manufacturing Defects

Was the defect present at the time of sale?  The defect is generally apparent in the flawed unit by the time of trial.  These dangers are always latent.  Not too many “open and obvious” cases because either the manufacturer or the seller would have caught it.  The issues are usually of a practical, not theoretical nature.  Thus, preservation of the evidence is important to show that the defect was present at the time of sale or to allow an inference that it was present.  This is because a seller is liable for defects in his product even if those defects were introduced, without the slightest fault of his own for failing to discover them, at some anterior stage of production.  How does this differ from res ipsa?  Res ipsa permits an inference of negligence or creates a rebuttable presumption and the case could still go either way.  In manufacturing defect cases once the flaw is established strict liability applies to the manufacturer and everybody below and between him and the consumer.
6.  Design Defects

In manufacturing defect cases the aberrant flaw is the problem and no the blueprint for the product.  In design defect cases, it is the blueprint that is challenged.
Cronin v. J.B.E. Olson Corp
Rejected “unreasonable dangerous” standard because it brought negligence back into the equation.  Instead, all that needs to be proved is that there was a defect in the manufacture or design of the product and that it was the proximate cause of the injuries.

Barker v, Lull Engineering

Product must be used in an intended or reasonably foreseeable manner.  To show that the product was defectively designed, there are two options:

Consumer Expectation:  demonstrate that the product failed to perform as safely as an ordinary consumer would expect when used in an intended or reasonably foreseeable manner
Risk Utility:  jury can find that the design embodied excessive preventable danger by considering:


Gravity of the danger posed by the challenged design


Likelihood that such danger would occur


Mechanical feasibility of a safer alternative


Financial cost of an improved design


Adverse consequences to the product from alternative design


Adverse consequences to the consumer from alternative design

  (i)  Consumer Expectation Test vs. Risk Utility Test

Soule v. General Motors Corporation (California, 1994)
PH:

.

F:

.

I:

May a product’s design be found defective on grounds that the product’s performance fell bellow the safety expectations of the ordinary consumer if the question cannot be answered by the common experience of the users?
H:

The consumer expectation test is reserved for cases in which the everyday experience of the product’s users permits a conclusion that the product’s design violated minimum safety assumptions and is thus defective regardless of expert opinion.  Expert witness testimony may not be used to demonstrate what an ordinary consumer would or should expect.

R:

.

J:

.

Notes:

Judge should have charged with RU.  CE worth keeping around for those cases where the jury can figure it out on their own.  If CE is the test used, then defendant cannot enter expert testimony about RU.  In this case since both sides got to put on experts, no change would come out of retrial and RU charge.
(a)  RAD

The availability of alternative designs diminishes the justification for using a challenged design.  The alternative safer design factor reflects the reality that the essential inquiry is whether the design chosen was a reasonable one from among the feasible choices which the manufacturer was aware or should have been aware of.  

Products Restatement S2 (f):

Plaintiff must prove that a reasonable alternative design would have reduced the foreseeable risk of harm.  Two alternatives to prove:

The feasibility of a reasonable alternative design is obvious and understandable to lay persons and expert testimony is thus not necessary to support a finding that the product should have been designed differently and more safely.  

Comparing the challenged design with another readily available in the market by considering:


Magnitude and probability of the foreseeable risk of harm


Instructions and warning accompanying the product

The nature and strength of consumer expectations regarding the product, to include expectations arising from portrayal and marketing.


Impact on production costs

Impact on product longevity, maintenance, repair and aesthetics


Range of consumer choice among products

(b)  Comparable Products

When analyzing risk-utility cases, comparisons among products must consider only comparable products.  In determining what makes product comparable, the market price range the product is intended for, the market purposes and utility of the product, the range of intended use are all considerations.  A microbus should not be compared to a Cadillac.
Big BPL looks at social utility.  RU is more like small BPL, it asks more narrowly at the margins if you could have done something to tweak the design and make it safer.  The problem, though, is one of abstraction.  What do you compare a product with depends very much on how you describe that product – i.e. narrowly vs. broadly.

(b)  Irreducibly Unsafe Product

The Products Restatement contemplates an exception to the need of a RAD for products whose dangers are known and often great, but for which there is no RAD.  Liability may flow even if a product has no RAD if its value is deemed to be minimal.

A product that fills a critical need and can be designed only one way should be viewed differently from a luxury product for which there is no alternative and is so dangerous and of so little use that under risk-utility analysis the manufacturer should bear the cost of liability of harm to others (i.e. above-ground pools)
Utility, social or personal, is too low.  Manifestly unreasonable design.  More like big BPL
 (ii)  Open and Obvious Danger

Camacho v. Honda Motor Co., Ltd (Colorado, 1987)

PH:

.

F:

.

I:

When the danger of a product is open and obvious is the consumer expectation test sufficient to prove that a defect did not exist?
H:

Where the danger of the product is open and obvious, the danger-utility test is the appropriate design defect test to user rather than the consumer expectation test.

R:

Crashworthiness doctrine.

J:

.

Notes:

The court rejected the consumer contemplation test because it would have allowed Honda to be exempt from liability even if the evidence established that a safer design could be made for little or no additional cost.  The open and obvious danger rule, if applied, would not encourage manufacturers to provide safe products.  In this case, the consumer wants RU whereas the manufacturer wants CE, the opposite of what usually happens.  The court allows AOR, but is not willing to deny recovery because of AOR.  If jury can conclude that was it was unreasonable and you bought voluntarily then a limited AOR defense may be available.
(a)  Bystanders

(b)  Criticism

Case-by-case risk utility analysis denies the manufacturer the guidance of uniform standards.  A trade-off situation, between providing for some but not other risks, arises.  Manufactures must then look at the frequency of each type of accident, the costs associated with them and go after the solution that is cheaper.
7.  Safety Instructions and Warning

Now we look at the defects in the words that accompany products.  These words can be of three types:

Show intended use


Warn of dangers if not used as intended


Warn of irreducible dangers (disclaimers)

Common Knowledge and Obvious Dangers.  If the dangers are blatantly apparent and a warning would not have prevented the accident (tequila) or if the risks have become common knowledge (riding in the back of a pick-up truck) there is no duty to warn.

  (i)  Reasonably Adequate Warning

Hood v. Ryobi America Corporation (Fourth Circuit, 1999)
PH:

.

F:

.

I:

Does a manufacturer have a duty to warn of a specific danger when the risk of injury is foreseeably small?
H:

The manufacturer need not warn of every mishap or source of injury that the mind can imagine coming from the product, a warning need only be one that is reasonable under the circumstances.

R:

.

J:

.

Notes:

In Hood the warnings have to be looked at along with the design.  It was foreseeable that the guards could be taken off, but it only happened once.  The risk of injury was lower than the costs of protecting against the odd consumer, B>PL.  There was no RAD.  There was nothing that could have been done without a loss in the product’s utility.  If there had been a simple remedy, then Ryobi would have had to implement it – you can’t warn your way out of a bad design.  The courts take on label clutter is a sophisticated approach to costs.  The traditional view holds that warnings are always cheap and the burden on the manufacturer so trivial that it is always justified to provide more information.  Too many warning might have counterproductive effect by frightening consumers away from safe products to products that might not be as safe but do not seem so because of the lack of warnings.
(a)  Adequacy:  Intensity and Prominence
A reasonable warning conveys a fair indication of the dangers involved and also warns with the degree of intensity required by the nature of the risk.  Five requirements:

The warning must adequately indicate the scope of danger

The warning must reasonably communicate the extent or seriousness of the harm that could result from misuse.

The physical aspects of the warning must be adequate to alert a reasonable prudent person to the danger.

It must indicate the consequences that might result from failure to follow it.


The means to convey the warning must be adequate.
The adequacy of the warning may be a question even where the plaintiff did not read the warning that was given.  Aside from the intensity with which the warning is given, another factor to consider is prominence with which the warning is displayed.  A less intense warning prominently displayed on the front label may be more effective than a more intense warning displayed in small letters on the back.
(b)  Heeding Presumption:  Presumption of Cause in Fact
To simplify the process of adjudication, some courts allow a heeding presumption where the manufacturer has to show that even if warned the consumer would not have heeded (presumption of cause in fact).  How is it rebutted?  Information would not have prevented the accident (warnings in glove compartment and owner’s manuals).  Information about the particular consumer’s behavior.
(c)  Safety Instructions

Words that help make the product safer might include statements that certain uses should be avoided or more specific directions about how to use or apply the product.

Generally, the cost of giving adequate warning is so minimal that the cost – benefit process will almost always weigh in favor of an obligation to warn of latent dangers.  However, the warning must be in a form capable of reaching the target group of foreseeable users (i.e. migrant workers – pictures).  The warning must also be specific enough to warn of the dangerous consequences of not following the directions.
(d)  Addresee

An important question in judging the need for and adequacy of, warnings is to whom they are addressed.  The normal rule is that they must reach the person who is likely to use the product
(e)  Design and Warning

Warnings will not inevitably defeat liability for defective designs.  The manufacturer cannot warn his way out of a defective design.
Design as a warning:

The purpose of the design, might itself serve as a warning.  Consumers are entitled to consider the risks and the benefits of different designs and choose among them.  To make all products safe for the least apt, and unintended, user would hold other users hostage to the lowest common denominator.

Warnings as par of the design:

In some cases, courts have started to consider the warning as part of the design.  To do otherwise, these courts hold, would have the effect of forcing the withdrawal from the market of many useful products that are dangerous in the abstract but safe when used as directed.
(f)  Misuse

Unintended uses of the product is not a complete defense if the misuse or unintended use was one that was reasonably foreseeable.  How far does the foreseeability extend?
It is foreseeable that the primary user will misuse in the course of intended use and harm himself (tree crash and fuel pipe ignition, Voltron toy)

It is not foreseeable that a third person will intervene and misuse the product to the harm of third parties (drano attack, fertilizer-bomb)

 (ii)  Reasonably Adequate Warning

Edwards v. Basel Pharmaceuticals (Oklahoma, 1997)
PH:

.

F:

.

I:

Is there an exception to the “learned intermediary doctrine” when the FDA mandates  that specific warnings be given directly to the patient of a prescribed drug and the patient warnings fail to include warning of a particular condition?
H:

When direct warning to the user of a prescription drug have been mandated by a safety regulation promulgated for the protection of the user, an exception to the learned intermediary doctrine exists, and failure on the part of the manufacturer to warn the consumer can render the drug unreasonably dangerous.

R:

.

J:

.

Notes:

Sellers of prescription drugs or implanted devices owe consumer no duty to warn.  Tailoring the risk discussion to specific patients (otherwise the drug companies would have to warn against a myriad of things).  Doctors help patients with different comprehension levels.  Trust:  too many risks listed might make patients lose trust on a physician’s recommendations.  Exceptions to the “learned intermediary” doctrine:
Mass immunizations:  no physician-patient relationship and the drug is not administered as a prescription drug.

Contraceptives:  duty to warn patients directly.

Directly to consumer advertisement:  duty to warn.

FDA-directed

In Edwards the FDA requirement was tame out of concern that a stronger-worded warning might discourage smokers from using the product to kick the habit.  Problem:  compliance with a statute is not a defense.  It only establishes a floor, not a ceiling.

Problem with “learned intermediary”:  patient will claim that the doctor did not inform him well.  Doctor will turn and claim that he was not properly informed.

(a)  Design Rule for Medical Products

A product is defective if no health care provider would not provide to any class of patients.  Problem: anyone can sue because they are allergic to the drug.  Fear of market withdrawal.  Medical malpractice claims by those affected are still a go so long as doc received all warning info.
(b)  Allergy

No duty to change a product’s design to guard against allergic reactions when the product’s benefit to the public outweighs the harm it may cause to the idiosyncratic few.  Liability for failure to warn, however, may be imposed when the number of allergic sufferers is substantial.  In all events, the manufacturer must provide ingredient disclosure.
(iii)  Unforeseeable Risks:  Negligence vs. S/L Warning
Hindsight rule:  state of the art at the time of trial.

Today:  state of the art at the time of sale.
Vasallo v. Baxter Healthcare Corporation (Massachusetts, 1998)
PH:

.

F:

.

I:

Whether strict liability for failure to warn of any risk associated with a product regardless of the state of the art at the time of sale should be replaced with a duty to warn of risks known or reasonably knowable in light of the generally accepted scientific knowledge available at the time of the manufacture and distribution of the device?
H:

A manufacturer is not liable for failure to warn or provide instructions about risks that were not reasonably foreseeable at the time of sale or could not have been discovered by way of reasonable testing prior to marketing the product.  The standard of knowledge is that of an expert in the field.  The manufacturer remains subject to a continuing duty to warn of risks discovered after the sale of the product.
R:

.

J:

.

Notes:

Hindsight rule:  all risks known or unknown (Besheda).  Problem:  too harsh.  Most courts required actual or constructive knowledge (Feldman).  How do you spread costs (insure) against risk you don’t know exist?  Besheda would impose on manufactures the cost of failure to discover the hazard, thus creating and incentive to research and test.  Feldman, on the other hand, looked at imputation of the knowledge of danger based on constructive or actual knowledge.  While that looked much like negligence, the burden of proof on the question of whether and when the relevant information became available was shifted to the defendant.  
(a)  Post Sale Duty to Warn

Negligence duty.  A reasonable seller would warn if: (1) the seller know or reasonably should know that the product poses a substantial risk of harm to persons or property; (2) those who would benefit form the warning can be identified and are likely unaware of the risk; (3) a warning can be effectively communicated and acted upon by recipients; (4) that the risk of harm is sufficiently great to justify the burden of providing the warning.
(b)  Differentiation of Negligence and S/L

1.  Shift BOP (Feldman)
2.  Chain of distribution (everyone from manufacturer on can be sued)

3.  Threshold of knowability is lower – hair trigger:  any little bit of information will trigger a duty to warn.  In negligence – at what point would a reasonable seller consider it unreasonable?
 (c)  Misrepresentations

A seller or distributor who makes fraudulent, negligent, or innocent misrepresentations of fact concerning the product is subject to liability for harm to persons or property caused by the misrepresentation.
8.  Defenses

  (i)  Comparative Fault
General Motors Corporation v. Sanchez
PH:

.

F:

.

I:

Does a consumer have a duty to discover or guard against a product defect?
H:

A consumer has no duty to discover or guard against a product defect, but a consumer’s conduct other than the mere failure to discover or guard against a product defect is subject to comparative responsibility.

R:

.

J:

.

Notes:

Trial court’s decision not to apply plaintiff’s % fault amounted to a rejection of comparative negligence.  The 2d Restatement stated that contributory negligence was not a defense when it consisted merely on a failure to discover the defect or to guard against the possibility of its existences.  However, AOR was a defense.  In this case, the court expands the defense by dispensing with the need for actual knowledge.  Should’ve known knowledge is enough for a jury to find CfN.  Lack of actual knowledge might reduce % fault, but will not get rid of it altogether.  Why wouldn’t the owner’s manual instructions get rid of the suit altogether?  Compare with Camacho, if there is a RAD in RU terms manufacturer must implement it (if he had followed the instructions = no injury).  In some states, modified CfN becomes pure in strict liability claims.  CfN where there is constructive knowledge is a defense (3d RS).  2d RS takes the view that only actual knowledge will do.  Why allow questions of user misuse?  Why let negligence (CfN) get back in?  1.  Want to encourage reasonable behavior.  2.  Encourage behavior that will protect bystanders.  3.  Point of diminishing returns.  At some point a RAD becomes not practical. You pay more $ for a design for people that use product unreasonably.  4.  You don’t want seller to become an insurer
 (ii)  Premption

Geier v. America Honda Motor Company, Inc., et al. (Supreme Court, 2000)
PH:

.

F:

.

I:

Can a common-law tort action be pre-empted by a federal legislative standard intended to preempt tort claims?
H:

A common-law tort action can be pre-empted by a federal legislative standard intended to preempt tort claims.

R:

.

J:

.

Notes:

Compliance with statue is not a defense.  Federal safety statutes contain preemption clauses that federal law preempts state law. Question is whether tort judgments are also preempted – jurors under state law redoing safety standards.  Since jury verdicts can have the same effect as state regulation, jury decisions have regulatory effect.
9.  Work-related Injuries

Although workers’ tort suits against their employers are ordinarily barred, workers covered by compensation are generally able to sue third parties they believe violated tort obligations toward them.  Moreover, the worker may accept compensation benefits and pursue the tort action simultaneously without waiving one or the other, though the worker ordinarily must return the duplicative compensation benefits after recovering in tor.
  (i)  Substantial Modification

Jones v. Ryobi, Ltd. (Eight Circuti, 1994)
PH:

.

F:

.

I:

H:

When a third party’s modification makes a safe product unsafe, the seller is relieved of liability even if the modification was foreseeable.

R:

.

J:

.

Notes:

Trial court grants JAML because of open and obvious danger.  Appellate court affirms on other grounds.  What did machine look like on the day of purchase?  Safe.  Features are disabled.  Superseding cause would not work here because it was foreseeable that the guards could be removed (industry-wide practice, service rep. was aware of it) thus suit could not be brought a superseding cause.  There was a RAD, expert testified to it (external handles…)  Obvious and open danger would not defeat design defect claim – Camacho – if there ia an easy RAD to avoid risk of injury, even if obvious, then it should be adopted (RU).  Now if open and obvious, consumer expectation is defeated.  Another approach, even if open and obvious, she assumed the risk of injury.  No good, she did not do so voluntarily.  Employer is like another link in the distribution chain.  Defect introduced at employer level (modification).  
 (ii)  Failure to Warn about modification

Liriano v.Hobart Corp (New York, 1998)
PH:

.

F:

.

I:

.

H:

Manufacture liability can exist under a failure to warn theory in cases in which the substantial modification defense might otherwise preclude a design defense claim.

R:

.

J:

.

Notes:

Warning not like design defect because it is cheaper.  Open and obvious danger to him – not unusual approach.  Jury found the plaintiff % responsible.  Problem: jury must’ve concluded that he knew or should’ve known.  Post-sale duty: they knew about the danger a year later, they could’ve gotten notice out.  Warning not just to advert, but to suggest how to avoid the danger.
If the modifications involve material alterations which work a substantial change in the conditions in which the product was sold by destroying the functional utility of a key safety feature – no liability 

If the product was purposefully manufactured t permit its use without the safety feature – liability.

If the modification is required to make product function adequately for the purpose for which it was sold and the feature is easily removed and is difficult to replace - liability
(a)  Bulk Supplier

An exception to the duty to warn is made for companies that supply a product in bulk to a large enterprise where it will be used by many workers.  Employer acts as learned intermediary with employees.  Buyer must be warned.  In some cases courts have found a duty to stop supplying because of failure to follow warnings.
(b)  The Employer as Buyer

Considered decision.  Product is not defective when (1) he is thoroughly knowledgeable regarding the product and its use and is actually aware of the safety features available; (2) there exists normal circumstances of use in which the product is not unreasonably dangerous without the optional equipment; (3) the buyer is in a position to balance the benefits and the risks of not having the safety device.

(c)  Employee Behavior

An employee’s assumption of the risk is neither voluntary or unreasonable hence employees are not barred from recovery.  Economic pressures inevitably come to bear on employees.
An employee will be deemed to have voluntarily exposed himself to risk when he elected to use a defective product.  However, AOR is not available when the employee is required to encounter the risk while performing normal job duties.
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