Intel v. Hamidi
Supreme Court of California, 2003

30 Cal. 4th 1342

I. Facts: Hamidi sent emails to workers at Intel and ex-workers.  These emails incite the workers to discuss the issues during their lunch breaks and during the worktime.  Intel tried to get him to stop, but they could not get him to stop.  He sent the emails in from other ISPs so that they could not prevent them from stopping his emails.  Intel sued seeking injunction.  

II. Procedure: Summary judgment was granted to Intel in the first court and it was appealed.  The appellant court affirmed the decision in a split vote.  It is now on certiari.

III. Issues: Whether California common law should be extended to cover, as a trespass to chattels, an otherwise harmless electronic communication whose contents are objectionable?
IV. Holding: The case is reversed.  The court refuses to expand the current California tort law in this matter.

V. Discussion: Current California tort law says that recovery is allowed “for interferences with possession of personal property ‘not sufficiently important to be classed as conversion, and so to compel the defendant to pay the full value of the thing with which he has interfered.’”  The defendant’s interference must, to be actionable, have caused some injury to the chattel or to the plaintiff’s rights in it.  Intel suggests that the requirement of actual harm does not apply here because it sought only injunctive relief, as protection from future injuries.  The court says, in order to obtain injunctive relief the plaintiff must ordinarily show that the defendant’s wrongful acts threaten to cause irreparable injuries, ones that cannot be adequately compensated in damages.  The undisputed evidence revealed no actual or threatened damage to Intel’s computer hardware or software and no interference with its ordinary and intended operation.  Intel contends that, while its computers were not damaged by receiving Hamidi’s messages, its interest in the “physical condition, quality or value” of the computers was harmed.  The court disagrees.  It feels that this case is not the same as “spam” cases and “search engine” cases.  Finally, Intel may not assert a “property” interest in its employees’ time.  If that were the case, almost anything could be considered trespass of their chattel, like radio waves.  
VI. Conclusion: The court declines to make an exception, covering Hamidi’s unwanted electronic messages to Intel employees, to the general rule that a trespass to chattels is not actionable if it does not involve actual or threatened injury to the personal property or to the possessor’s legally protected interest in the personal property.

Discussion

I. Why might a professor choose this case as an introduction to real property law?

a. Because it discusses the difference between real property and virtual property.  It shows how a company may make a claim on anything to be their property, even if it is not their “real” property.

b. Because it is new, and it relates to something that we already know.  He also wanted to point out “real” property.  This is land.
II. Why are there differences between trespass to chattels and trespass to land?  Do those differences still make sense in the 21st Century?

a. Trespass of chattel is actual interference with damage of the property, whereas trespass of land is required does not require actual physical damage of the property.  Trespass of chattel can be a trespass if the interference results in damage to other property.  Yes, because there are differences in modern times.

III. Why did the court reject Richard Epstein’s approach?  Who is Epstein, and why should we (and the court) care about his views on this topic?

a. The reason the rejected his approach is that under his view, any and all contact between servers would be considered trespasses, and everyday people would have to read the terms of usage every time they sent an email.  He is important because he has been given the backing of several industries that clearly have a vested interest in this outcome, on the Intel side.  His beliefs coincide with several others of influence, thus it is important to know what the main corporate empires think is the just way to handle this case. He says that 
PROPERTY IN ANIMALS

Pierson v. Post

3 Caines 175

(N.Y. Sup. Ct. 1805)

I. Facts: Post (Π) being in possession of certain dogs and hounds under his command, did find and start one of those noxious beasts called a fox.  Pierson, well knowing of Post’s intentions did in sight of Post to prevent his catching the same animal, killed and carried it off.  

II. Procedure: A verdict was rendered for the plaintiff.  ∆ sued out of certiorari.
III. Issue: Whether the animal was in the possession of Post or was it free for capture?

IV. Holding: Reversed.

V. Discussion: Puffendorf defines occupancy of beasts ferae naturae, to be the actual corporal possession of them, and Bynkershoek is cited as coninciding in this definition.  The foregoing authorities are decisive to shew, that mere pursuit gave Post no legal right to the fox, but that he became the property of Pierson, who intercepted and killed him.  Mortal wounding could be considered claiming the property.
VI. Conclusion: Must be in the corporal possession of the animal.  Wounding the animal will give claim for the prize.
VII. Dissent: All the effort was placed in catching the animal and the efforts should produce a result, thus Post should have been granted the fox, as he was within means of catching it on his hunt.
Discussion

I. Discuss, how, if at all, the outcome of Pierson v. Post would change if each (not all) of the following were true:

a. The chase occurred on Post’s property: The animal would be Post’s and thus it would be a trespass claim.

b. The chase occurred on Pierson’s property: The animal would be Pierson’s and Post would be trespassing.

c. The animal was not a fox, but a rare squirrel: It might be an issue of whether the animal is considered game, or if it is considered to be protected.  The custom would be an important consideration.

d. Post had shot the fox and, before he could grab the bleeding animal, Pierson grabbed it and carried it away: In some jurisdictions, this animal would be considered Post’s, but in others it would be Pierce’s.

e. Smith had trained the fox, which was on its way back to Smith’s farm when Post starting chasing it. – Smith would own the fox, and would retain ownership as long as he kept tabs to it.
II. According to the Court of Appeals of Kentucky in a 1934 decision, in what other property-related context is the “rule of capture” used to decide disputes in American law?  Who did a better job of reasoning by analogy – the Kentucky court in that case or the California Supreme Court in Hamidi?

a. 73 S.W.2d 13 – BONDS – The Kentucky Court just noted that the the bonds must be claimed so that they can be treated fairly in the eyes of the law.  Since the Bank converted loans that were never theirs, they can’t be possessing of them.  The court says that they were free though.  Kentucky is the better analogy.
III. Are the substance and reasoning of the majority opinion in Ghen v. Rich closer to the majority or to the dissenting opinion in Pierson v. Post? Why?

a. Dissenting opinion, b/c both think that the hunt is more important than the final possession.
Ghen v. Rich

8 Fed. 159

(D. Mass. 1881)

I. Facts: In fin-back whaling, each boat has distinctive marks on its harpoons.  So, when it marks a whale, other know not to take it.  In this case, Π hit a whale and the whale started sinking the boat, so they cut the lines and bailed the boat.  The Π wants the boat and the whale in compensation.
II. Procedure: It is up as prima-facie.

III. Issue: Whether the whale is in possession when killed or when recovered?

IV. Holding: The libellant gets the boat back and the whale’s oil value.  

V. Reasoning: Quoting from Bartlett v. Budd “A whale, being ferae naturae, does not become property until a firm possession has been established by the taker.  But when such possession has become firm and complete, the right of property is clear, and has all the characteristics of property.”  Custom rules in cases like this.  The case was original and the judge did not see the need for costs.
VI. Conclusion: In whale hunting, custom rules and possession by the kill is sufficient for property rights.

U.S. v. Francisco Alcaraz-Garcia v. (Third Party ∆’s)

79 F.3d 769

U.S. Court of Appeals, Ninth Circuit 1996

I. Facts: ∆’s gave money to Alcaraz to deliver to family in Mexico.  He told two inspectors that he had no more than $10,000 (in fact, he had $32,050) and they arrested him and fined him $25,050.  The ∆’s wanted to get the money back, so they filed a third party petition with the District Court.

II. Procedure: the District Court for the Southern District of CA denied their petition to amend the order against Alcaraz.  The ∆’s appealed the denial.

III. Issue: Whether the District Court erred in denying the appellants third party petition?

IV. Holding: Yes, Reversed and remanded to determine which monies was defendants.

V. Reasoning: Appellants contend that the district court erred in denying their third party petition because their petition demonstrates that they were “innocent owners” of the funds seized from Alcaraz under Calero-Toledo.  However, this defense does not work.  The court notes that 21 U.S.C. § 853(n) lends a hand with (6) saying those who have a legal interest in the property that is superior to the ∆’s interest at the time of the commission of the acts giving rise to the forfeiture are protected.    Under 21 U.S.C. § 853(n)(2) the third party petitioner must establish by a preponderance of the evidence that: the petitioner has a legal right, title, or interest in the property, and such right, title, or interest renders the order of forfeiture invalid in whole or in part because the right, title, or interest was vested in the Petitioner rather than the defendant.  In sum, Appellants had the burden below to show by a preponderance of evidence that they had a “legal interest” in the forfeited property which (1) was vested in the Appellants rather than Alcaraz or (2) was superior to Alcaraz’s interest in the property.  This right is determined by state law, per the statute.  

The court supports reversal for the following reasons: Ordinarily a bailment does not alter the bailor’s title interest in the bailed property.  (Bailment is the deposit of personal property with another, usually for a particular purpose.)  Second, a gift is a transfer of personal property, made voluntarily, and without consideration.  The elements are: 1. competency of the donor to the contract, 2. a voluntary intent on the part of the donor, 3. delivery, 4. acceptance, 5. complete divestment of control by donor, 6. lack of consideration for the gift.  The issues are delivery and divestment of control.  Since the gift never was delivered to the intended receiver, it was never relinquished by donee.  Since the bailor could have terminated the bailment at any moment, no divestment of property was given up.  
VI. Conclusion: Thus, The appellants were entitled to assert their ownership interest in the funds and obtain an amendment to the forfeiture order under §853(n), because the gift was never delivered and they could have cancelled the bailment at anytime.

Discussion

I. In Alcaraz-Garcia, why was it important to the third party petitioners that the court of appeals conclude that the gift was incomplete?

a. Because if the gift was considered complete, they would lose control over the gift, as it was no longer under their possession.  They can only claim interest in something that was considered theirs.

II. The court in Alcaraz-Garcia called the bailment “gratuitous.”  Do you think that gratuitous bailee has a greater or lesser duty to care for the property than the baillee involved in a bailment created solely for the bailee’s benfit?  How about as compared with the bailee involved in a bailment created for the benefit of both bailee and bailor?  Come up with examples of all three kinds of bailments.

a. He has a lesser duty as he is not being compensated for the work that he is doing. 
b. If the bailee is solely benefiting, then he has a greater responsibility for the personal property, since he has accepted compensation for his work.

c. Same as B.  He has a responsibility greater than if he was not paid.

d. A = the case above, where somebody volunteers to deliver something for somebody else; B = when somebody is paid to deliver a package, like a courier for a law firm delivering a settlement check or cash; C = Somebody delivering a payment for a much needed service and being compensated for the delivery, and the bailor gets a reward or a dividend.  Like making a delivery of payment for stocks? Borrowers are the bailees that benefit.
Autocephalous Greek-Orthodox Church of Cyprus v. Goldberg

United States Court of Appeals, 7th Circuit

917 F.2d 278

I. Facts: The country of Cyprus has had many problems being war-torn and divided at many moments.  In 1976, the priests evacuated the Kanakaria Church and the mosaics was still intact.  It is known that the mosaics were stolen during the war and have not been found since.  In 1988, when Peg Goldberg was offered an opportunity to buy them.  All she knew about the sellers was that one had been convicted for forgery.  She made a few calls before she purchased the mosaics, and then determined that they were legit.  Van Rijn, the seller, told her that the original seller was a Turkish antiquities dealer who had found the mosaics in the rubble of an extinct church in northern Cyprus while working as an archaeologist assigned to northern Cyprus.  Goldberg received the financing from an Indiana lender and purchased the four paintings and then attempted to sell them in the U.S.  Dr. True, a prospective buyer, knew that these were indeed the stolen mosaics and informed the Cyprus church, who then sought recovery.  When Goldberg refused to deliver them, they sued.
II. Procedure: Judge Nolan awarded possession of the mosaics to the Church of Cyprus.  Goldberg filed a timely appeal.

III. Issue: Whether the statute of limitations is up?  Whether Cyprus had a viable interest in the mosaics?

IV. Holding: Yes, Affirmed.

V. Reasoning: After Diversity jurisdiction was settled upon, the court moved towards discussion on replevin actions.  Indiana’s statute of limitations for replevin actions allowed Cyprus six years from the time its cause of action accrued in which to sue for the recovery of the mosaics.  It is agreed that Cypress first learned of the theft of their mosaics in November, 1979.  It is also agreed that Cyprus first learned that the mosaics were in Goldberg’s possession in late 1988.  The dispositive determination is when did cyprus’ cause of action “accrue” within the meaning of Indiana’s limitations statute.  Indiana courts start with the following general rule: A cause of action accrues when the plaintiff ascertains, or by due diligence could ascertain, actionable damages.  Several Indiana courts have recognized as a corollary rule, a “discovery rule” for the accrual of a cause of action; to with, “the statute of limitations commences to run ‘from the date plaintiff knew or should have discovered that she suffered an injury or impingement, and that it was caused by the product or act of another.’”  Deceit is an exception to this rule of limitations.  Thus the court ruled that in a plaintiff cannot be said to have “discovered” his cause of action until he learns enough facts to form its basis, which must include the fact that the works are being held by another and who, or at least where, that “other” is.  To recover the item sought to be replevined, the plaintiff must establish three elements: his title or right to possession, that the property is unlawfully detained, and that the defendant wrongfully holds possession.  In a last ditch attempt, Goldberg agrues that several decrees of the TFSC divested the Church of title to the mosaics.  Because, though, the decress were enacted by the non-recognized government, the Court will not recognize them of protecting the ∆ of lost ownership.  
VI. Concurring: “Fraud in the concealment” allows the original owners of the stolen property time to state a claim for the property that it is seeking.  As well, the mosaics are considered to be cultural property and thus, they are protected by international law.

VII. Conclusion: In Indiana, action for replevin’s statute of limitation does not start until a reasonable plaintiff could have determined the whereabouts of the actual stolen goods.

Discussion

I. Why did Peg Goldberg lose in the Autocephalous case?  What did she do wrong?

a. She lost, because the mosaics were never allowed to be sold.  They were stolen property that had a statute of limitations on them still.  She technically did nothing wrong, however, she could have contacted more agencies to be certain that her purchase was legit.

II. In Autocephalous, when did the statute of limitations begin to run against the true owner of the mosaics?  Why didn’t it begin to run when the article appeared in the Turkish newspaper?

a. The true statute of limitations began to run when the Church was notified by Dr. True.  It didn’t begin to run when the article ran, because it was not reasonable for the Church to know that Dikman had the mosaics, and the church did double its efforts after the article, thus they still wouldn’t have known the true location until 1988.
III. Why did the Autocephalous court choose to use the discovery rule over the traditional doctrine of adverse possession?  What’s the difference?

a. The discovery rule is used instead of adverse possession rule because Noland wanted the court to be fair until the plaintiff can discover who had the property.  The adverse possession rule does not work for this, because it is not fair to the church in this case.  

John Moore v. Regents of UCal
Supreme Court of California

793 P.2d 479

I. Facts: Π, Moore, underwent treatment for Hairy-cell Leukemia in teh Medical Center of UCLA.  The Five ∆s are: Dr. Golde, Regents, Quan ( a researcher), Genetics Institute, and Sandoz Pharmaceuticals.  Moore first visited UCLA Med Center on October 5, 1976, shortly after he learned that he had hairy-cell leukemia.  At this time, all ∆s know that certain blood products and blood components were of great value in a number of commercial and scientific efforts and that access to a patient whose blood contained these substances would provide “competitive, commercial, and scientific advantages.”  On October 8, Golde recommended Π’s spleen be removed.  Π signed a written consent  form authorizing the splenectomy.  The spleen was used to conduct research on Moore’s cells and planned to benefit financially and competitively  by exploiting the cells and their exclusive access to the cells by virtue of Golde’s ongoing physician-patient relationship.  Sometime before August 1979, Golde established a cell line from Moore’s T-lymphocytes.  His T-lymphocytes were interesting to ∆s because they overproduced certain lymphokines, thus making the corresponding genetic material easier to identify.  With the Regents assistance, Golde negotiated agreements for commercial development of the cell line and products to be derived form it.  Under an agreement with Genetics Institute, Golde “became a paid consultant” and “acquired the rights to 75,000 shares of common stock.  Moore attempted to state 13 causes of action.  

II. Procedure: Conversion was the only issue addressed by the superior court and it was rendered insufficient.  With one justice dissenting, the Court of Appeal reversed, holding that the complaint did state a cause of action for conversion.  ON APPEAL.
III. Issue: Whether Moore’s cells are his property through conversion after they have left his body?

IV. Holding: No.  Although he has a fiduciary relationship tort claim, he does not have possession of his cells.  

V. Reasoning: Simply stated, the doctor owed Moore a duty to inform him of his actions with regards to the profitable medical research.  Although lengthy, it was clear that Dr. Golde was guilty of breaking the fiduciary relationship between doctor and patient.  On the topic of Conversion, the court ruled in favor of the defendants.  This is a tort that protects against interference with possessory and ownership interests in personal property.  Since he never consented to their use after leaving his body, he claims ownership.  No court however has imposed conversion liability for the use of human cells in medical research.  To impose such a duty, which would affect medical research of importance to all of society, implicates policy concerns far removed from the traditional, two-party ownership disputes in which the law of conversion arose.  To establish conversion, plaintiff must establish an actual interference with his ownership or right of possession.  Since Moore clearly did not expect to retain possession of his cells following their removal, to sue for their conversion he must have retained ownership interest in them.  California law drastically limits a patient’s rights to items that have been excised from its body.  By restricting how excised cells may be used and requiring their eventual destruction, the statute eliminates so many of the rights ordinarily attached to property that one cannot simply assume that what is left amounts to property or ownership for purpose of conversion law.  Finally, the patented cell line cannot be Moore’s property, because it is factually and legally distinct from the cells taken from Moore’s body.

VI. Conclusion: Since conversion requires continuing ownership in the item, conversion does not apply to human cells under California law, because they are not possessed or owned by the original host.

Brumagim v. Bradshaw
39 Cal. 24 (1870)

I. Facts: George Treat entered upon and inclosed the Potrero in the year 1850, and made an enclosure that was able to protect stock.  Potrero is a peninsula, containing about thousand acres, bounded on the north by Mission creek and bay, on the east by the bay of San Francisco, on the south by the same bay and Precita creek, and on the west by a stone wall and ditch, running from Mission Creek on the north to Precita creek on the South.  The walls were ancient works, so they were rebuilt by Treat.  He passed ownership to Dyson and Dyson used the land for pasturage up until the ∆’s entered.  
II. Procedure: ∆’s succeeded in preventing a jury question read that allowed the jury to decide on the legality of the land.  

III. Issue: Did the Court’s instructions rest upon what the facts of the case would have proved, possession pedis by Dyson?

IV. Holding: No.  The case is reversed and a new trial is ordered.

V. Reasoning: If Treat has inclosed the Potrero by a fence or ditch entirely around it, and sufficient to turn cattle, it would not admit of discussion, that, by the inclosure alone, and without other acts of dominion, he would have established an actual possession of the land.  An inclosure of that character, is, in itself sufficient proof of an actual possession.  A mere intention is not possession.  The whole theory of a possession pedis rests upon the assumption that the acts of dominion which establish it, are such open, notorious acts of ownership, as usually accompany the possession of real property, and naturally spring from a claim of exclusive dominion.  Finally, where an inclosure, consisting of partly natural and partly artificial obstructions, is relied upon as, in itself, establishing possession pedis, it is the province of the jury, upon all the proofs, and considering the quality, locality and character of the land, to decide whether or not the artificial barriers were sufficient to notify the public that the land was appropriated, and to impart to the claim of appropriation the notoriety and indicia of ownership which constitute so important an element in a possession pedis.
VI. Conclusion: Finally, where an inclosure, consisting of partly natural and partly artificial obstructions, is relied upon as, in itself, establishing possession pedis, it is the province of the jury, upon all the proofs, and considering the quality, locality and character of the land, to decide whether or not the artificial barriers were sufficient to notify the public that the land was appropriated, and to impart to the claim of appropriation the notoriety and indicia of ownership which constitute so important an element in a possession pedis.
Discussion
I. Imagine that the California Supreme Court has decided to rehear the Moore case today (we’re just pretending, OK?)  You are the attorney for Moore, and the court asked you to explain how the rules or reasoning from the majority opinions in the following cases help your client: Hamidi, Pierson, Ghen, Alcaraz-Garcia, Autocephalous, and Brumagin v. Bradshaw.  Be prepared to give that explanation in class.

a. Bradshaw says that the jury should make a decision based on the facts of the case, since it is such a unique situation. The doctors never declared that the cells were theirs in an open and notorious way.  Since Moore did not give the cells to Golde as a gift, Alcarez says that he still has ownership in the cells. He never gave consent, or you could say bailment and say that the term of bailment ended when he was cured.  Pierson makes the statement that if Moore’s cells were stolen from his property (his body) then he could claim ownership of his cells. If we are to say that the DNA is a wild animal, then it was found on your soil. Ghen says that the harpoon can be DNA.  Autocephalous says that if Moore can prove he kept his interest in the cells, then he has ownership.
II. Now you are the attorney for Regents, and the Court has asked you to explain how the rules or reasoning from the majority opinions in the following cases help your client: Hamidi, Pierson, Ghen, Alcarez-Garcia, Autocephalous, and Brumagin.
a. Ghen says that if the cells are abandoned or no longer property, then anyone can claim them.  
b. Hamidi says that you should not extend the law in this field cause of the windfall to others.  
c. Pierson could be used to say that the agreement to surgery was setting the wild cells free and then they are free for capture.  
d. Ghen can be used to say that the custom of the industry is to keep the cells and research.  
e. Alcarex-Garcia could say that there was a valid gift since he gave his cells freely, unless there was fraud.  Bailment works as well since he gave them cells and they decided not to dispose of them.  
f. Autocephalous – the owner was not exercising due diligence. He abandoned them, and therefore he could not start over again.
i. You cannot abandon real property, only personal property.
1. Abandonment – relinquishment of property from one person to another, and intention to do so. (2 elements)
g. Brumagin v. Bradshaw - 
Tapscott v. Lessee of Cobbs
52 Va. (11 Gratt.) 172 (1854)

I. Facts: Action of ejectment in the Circuit Court of Buckingham county, brought in February 1846, by the lessee of Elizabeth A. Cobbs and others against William H. Tapscott.  Thomas Anderson died in 1800, having made a will, by which he appointed several persons his executors, of whom John Harris, Robert Rives and Nathaniel Anderson qualified as such.  By his will, the executors were qualified to sell the estate.  Some time between 1820 and 1825, the executors sold the land at public auction, when it was knocked off to Robert Rives; though it appears that Sara Lewis had gained ownership.  In 1825 the executor Harris was dead, and Nathaniel Anderson died in 1831, leaving Rives surviving him.  There is no evidence that the heirs of Mrs. Lewis were in possession of the land after her death.  The proof was that [Tapscott] took possession of the land about the year 1842, w/out any pretense to title.  
II. Procedure: The court gave a judgment upon the demurrer for the plaintiffs, and Tapscott thereupon applied to this court for a supersedeas, which was allowed.

III. Issue: Whether the case of an intrusion by a stranger w/out a title, on a peaceable possession, is not one to meet the exigencies of which the courts will recognize a still further qualification or explanation of the rule requiring the plaintiff to recover only on the strength of his own title?

IV. Holding: Affirmed lower court.

V. Reasoning: It is no doubt true, as a general rule, that the right of a plaintiff in ejectment to recover, rests on the strength of his own title, and is not established by the exhibition of defects in the title of the defendant, and that the defendant may maintain his defense by simply showing that the title is not in the plaintiff, but in some one else.  In these cases, the plaintiff recovers by showing that the relations between himself and the defendant are such that the latter cannot question it.  Sowden v. McMillan’s heirs helps in this case.  The right of recovery cannot be resisted by showing that there is or may be an outstanding title in another; but only by showing that the defendant himself either has title or authority to enter under that title.  The court felt disposed to follow those decisions which uphold a peaceable possession for the protection as well of a plaintiff as of a defendant in ejectment, rather than those which invite disorderly scrambles for the possession, and clothe a mere trespasser with the means of maintaining his wrong, by showing defects, however slight, in the title of him on whose peaceable possession he has intruded w/out shadow of authority or title.  The evidence shows no proof that the land was vacant at the time of the ∆’s entry.  Thus, the ∆ is standing as an intruder and not a possessor.  
VI. Conclusion: which uphold a peaceable possession for the protection as well of a plaintiff as of a defendant in ejectment, rather than those which invite disorderly scrambles for the possession, and clothe a mere trespasser with the means of maintaining his wrong, by showing defects, however slight, in the title of him on whose peaceable possession he has intruded w/out shadow of authority or title.

Discussion

I. Who do you think has legal title to the parcel in dispute in Tapscott?
II. Who is Cobbs’ lessee?

a. A fictional person that they made up.  He becomes the plaintiff.  Only lessees can bring an action to the judgment.  Thus, it is Cobb that is the lessee.
III. According to the “general rule” cited in Tapscott, the plaintiff in an ejectment action cannot win by pointing out defects in the defendant’s title.  If that’s the case, how is it that Tapscott lost?

a. The supreme Court made an exception.  When the defendant has entered under the plaintiff’s title, the ∆ cannot turn around and say that the plaintiff doesn’t own the land.  
b. Second exception – if ∆ and Π has special relationship, then they will not allow a third party complaint. (But Tapscott wins here.)
c. Third exception – peaceable possession – if you have one the only person that can enter your land is an invitee.  (this example works for Cobbs) – Constructive possession does not work. Pg. 69
i. The court uses a rebuttable presumption and calls her a Heirdidament (she is the heir and thus takes in the land).  Mrs. Lewis died in possession of the premises and thus it is assumed that Cobb had possession through heir, and thus Tapscott entered a possessed land.  Tapscott has to prove a negative.
IV. What is jus tertii, and what does it have to do with Tapscott?
a. (legal right of a third party) - ∆ may not allege that someone other than the Π has a better right to possession than does the Π.
V. Why isn’t Tapscott an adverse possession case?

a. Someone has to have legal title for an adverse possession case.
b. It hasn’t been the statutory period yet.
Lessee of Ewing v. Burnet

36 U.S. (11 Pet.) 41 (1837)

I. Facts: Π claimed action of ejectment based on a deed transmitted to him on June 11th 1798 conveyed to Samuel Williams, whose right, after his death, vested in the Π.  The ∆ claimed by a deed to himself, dated May 21, 1803, and an adverse possession of twenty-one years before bringing the suit.  The lot in controversy is situated on the corner of Third and Vine Streets; fronting on the former 198, on the latter, 98 feet.  The bed of the lot was principally sand and gravel, with but little loam or soil; the lot was not fenced, nor had any building or improvement been erected or made upon it, until within a few years before suit brought; a fence could have been kept up on the level ground on the top of the hill on Third Street, but not on its declivity, on account of the deep gullies washed in the bank.  ∆ had paid taxes and at times brought actions of trespass against violators.  He also made leases to different people.  
II. Procedure: ∆ won by instruction to the jury in the lower court.

III. Issue: Whether adverse possession was legal in this case?

IV. Holding: Yes, affirmed.

V. Reasoning: It is well settled that to constitute an adverse possession, there need not be a fence, building or other improvement made; it suffices for this purpose that visible and notorious acts of ownership are exercised over the premises in controversy, for twenty-one years, after an entry under claim and color of title.  Since the ∆ had done all of this and therefore deserved to earn the land.  

VI. Conclusion: Adverse possession = visible and notorious acts of ownership are exercised over the premises in controversy, for twenty-one years
Discussion

I. Look at notes

In re .88 Acres of Property by the Town of Shelborne

676 A. 2d 778

Vermont – 1996

I. Facts: In 1807, by warranty deed, Ben Harrington conveyed two parcels of land to the Town.  The stitpulation of a twon meeting hall was in this donation.  Until 1925, this was honored, but then the meeting hall was burnt.  In 1927, the Town Hall was built on another donated land, and a school was built on the Harrington land.  The use has been such since.  
II. Procedure: The town commenced suit to quiet title in 1994.  Trial court ruled that the Town was entitled to the subject property free and clear of restrictions in the Harrington deed b/c the Town had used the property since 1926 in a manner adverse to the deed’s restrictions.

III. Issue: Whether a town may obtain property through adverse possession?

IV. Holding: Yes, affirmed.

V. Reasoning: An action for the recovery of land must be “commenced within fifteen years after the cause of action first accrues.”  The appellants make the argument that §462 doesn’t allow municipalities to claim lands of public use.  However, the court ruled that when the land was no longer being used as a meeting hall, the land then became the Harringtons and the municipality adversely possessed it until then.  Thus, §462, doesn’t apply.  

VI. Conclusion: Public governments may adversely possess land, so long as that land is not already designated for public use.
VII. Notes from Class: Harrington had the future interest in the land, if the rules of the land were not followed.  
a. The statute of limitations was 15 years.
Devins v. Borough of Bogota
592 A.2d 199

(N.J. 1991)

I. Facts: 
II. Procedure:
III. Issues:
IV. Holding:
V. Reasoning: 
VI. Conclusion:
Discussion:

I. O owns a piece….

II. O owns a piece of property in Ohio….

a. Adverse possessor dies

III. O owns a piece of property in Ohio in fee simple absolute….

a. Real owner dies

b. 2003 – 1975 = 28 years.

c. This is not a tacking situation
i. Some may say it is, but tacking is for the benefit of the adverse possessor.

IV. O owns a piece of property in Ohio in fee simple absolute.  AP begins adverse possession in 1975.  It is 2003.  O is the Ohio Department of Revenue.  Who owns the property?

a. Statute does not run against the state.
V. O owns an estate for life in piece of property in Ohio.  O’s son, O Jr., has the future interest in the same property.  AP begins adverse possession in 1975.  In 2000, O dies.  It is 2003.  Who owns the property?  Who owned the property in 1999?  What about in 1995?

a.  2003 – O Jr.; AP will acquire ownership in 18 years.
b. 1999 = 24 years for adverse possession; the owners of the property are O Jr. and AP.

i. The limitations never ran against O Jr. b/c 91.12  O Jr. may have ownership, but does not have possession until Dad dies.

c. 1995 = O and O Jr.

d. A great exam question would be to switch it to that O owned everything when the cause accrued.  If he sells it to Jim and Mary, then 21 years since adverse possession, Jim and Mary would lose the land.
VI. O and AP co-own a piece of property in Ohio in fee simple absolute.  AP begins sole possession in 1975.  It is 2003.  Who owns the property?

a. Both of them own it, as one cannot adversely possess it over the other.

b. How can O know that AP is adversely possessing the property?

c. Powell 91.05 says that you need an OUSTER for their to be an adverse possession. On the exam.

VII. O owns a piece of property in Ohio in fee simple absolute.  AP begins adverse possession in 1978.  In 1980, O grants the property “to Archie for his life, then when Archie dies, to Blondie for her life, then, when Blondie dies, to Cathy forever.”  O died in 1993.  It is 2003.  AP brings a quiet title action. Will the court protect interests of Archie, Blondie, and Cathy?  Why or why not?

a. No, (same as above)
VIII. In 1976, O acquired ownership of a piece of property in Ohio in fee simple absolute.  In 1977, O sold the mineral rights under the land to Jughead Industries.  AP begins adverse possession of the surface in 1978.  AP sank an oil well on the property in 1991.  It is now 2003.  Who wins in a lawsuit between O and AP concerning O’s interest in the surface?  Who wins in a lawsuit between AP and Jughead Industries concerning ownership of the oil?  Why?

a. In 1978, O owns surface, Jughead owns mineral

b. In 1999: AP owns surface and Jughead owns mineral

c. Interest in the minerals was severed before adverse possession began – so must have open and notorious of subservice as well.

d. AP sunk in 1991, so that is when adverse possession acrrues for mineral rights. (Thus, they can’t have mineral rights until 2012)

e. §91.04(3)

f. Constructive Adverse Possession – how one could own all the acres on top and bottom.
IX. O owns a piece of property in Ohio in fee simple absolute.  AP begins adverse possession in 1975.  It is 2003.  O is the city of Cleveland Department of Parks and Recreation.  What additional law do you need to know in order to decide who owns the property?

a. Does Ohio allow for adverse possession of public lands?
i. If so, is there a distinction b/n those being used for public use and those that aren’t?

More Questions

I. In 1976, O acquired ownership of a piece of property in Ohio in fee simple absolute.  O went to prison in 1977.  AP begins adverse possession in 1978.  O was released from prison in 1999.  It is now 2003.  Who wins in a lawsuit brought by O to recover the property from AP? Why?

a. O wins because the adverse possession when O was disabled through imprisonment.  The statute began running in 1999 and will not be of limitation until 2020.

II. In 1976, O acquired ownership of a piece of property in Ohio in fee simple absolute.  O went to prison in 1977.  AP begins adverse possession in 1988.  O was released from prison in 1989.  It is now 2003.  Who wins in a lawsuit brought by O to recover the property from AP? Why?
a. O wins because the adverse possession was not long enough. The possession began to run at 1989, technically, since that is when O stopped being incapacitated.  That is only 14 years and not enough to get an adverse possession. Only when the tolling effect of 10 years would benefit the owner, do we use it.
III. O owns a piece of property in Ohio in fee simple absolute.  AP begins adverse possession in 1976.  In 1990, O died and left his property to his sole heir, O Jr. (age 4).  It is now 2003.  Who wins in a lawsuit brought by O Jr. to recover the property from AP? Why?

a. O Jr. wins because he is not even old enough for the statute of limitations to run.  If it was against O, then in 1997, AP would have adverse possession.  AP could claim adverse possession after 10 years from O Jr. turning 18.
b. This would be a simple case of adverse possession and since the original owner was possessed against for 27 years and thus AP has the property.  We don’t care about the child.  
IV. In 1979, O, who owned a piece of property in Ohio in fee simple absolute, died, leaving all his real and personal property to his sole heir, O Jr. (age 2).  AP begins adverse possession in 1980.  It is now 2003.  Who wins in a lawsuit brought by O Jr. to recover the property from AP?

a. AP’s 21 years was up in 2001 and if O Jr. was of age during all this time, then AP could claim the property.  However, O Jr. did not reach age 18 until 1995.  So, from 1995 until 2001, could have brought action.  Since he did not AP has the land.
i. Wrong – he is entitled to the extra ten years and thus has until 2005 to bring the cause of action.
ii. How do you interpret the statute? Tolling is always for the benefit of the owner.
1. 10 years for the end of the disability is the only fair thing to do, in case a sick person’s SOL ended 1 day before the 21 years were up.
2. If the owner has two disabilities, he gets the longer lasting disability.
3. What about co-ownership?  One has a disability and the other does not.
a. Usually, adverse possession will run against one of them w/out the disability and the other is provided with the tolling.
i. After the SOL, the disabled one retains property and the adverse possessor gets the other party.
4. O has the property and adverse possession begins.  Then O at 20 years in SOL goes crazy. 
a. Under the new statute of 2305.16, all the insanity will not run against him.  He will get one more year when the disability is removed.  
V. Check out 2305.04 and 2305.16.  These went into effect on 1-13-91. and do these affect any of the above outcomes?
a. Question 1 = O would lose the lawsuit, since imprisonment is not covered in the new statute. Wrong – the clock would start to run in 1999 and will run 10 years.  This case gets 10 years, because it has been more than 21 years.
b. Question 2 = no change

c. Question 3 = No change

d. Question 4 = no change

VI. Would the Florida statutes have an effect on any of the above hypotheticals.

a. Question 1 = Since O was adjudicated incapacity, he has until 2006 to claim his land, which is seven years after 1999.
b. Question 2 = O loses, since AP adversely possessed the land for 14 years and only needed seven.

c. Question 3 = no change

d. Question 4 = it appears that in 2003, seven years are up on the adverse possession and AP would win this suit.

Easement by Prescription: “ownership” of sunlight

Parker & Edgarton v. Foote
19 Wend. 309 

(N.Y. Sup. Ct. 1838)

I. Facts: In 1808 ∆ being the owner of two village lots in the village of Clinton sold one of them to Joseph Stebbins, who in the same year erected a dwelling house thereon the line adjoining the other lot with windows in it overlooking the other lot.  ∆, also in the same year built an addition to a house which stood on the lot which he retained, leaving a space of about sixteen feet between the house erected by Stebbins and the addition put up by himself.  The space was subsequently occupied by the ∆ as an alley leading to buildings situate on the rear of his lot, and was so used by him until the year 1832, when erected a store on the alley filling up the whole space between the two houses, and consequently stopping the lights in the house erected by Stebbins.

II. Procedure: Π were the owners of the lot originally conveyed to Stebbins and brought this action.  The ∆ made a motion for a nonsuit, claiming that there was no relief for such a claim.  The court however found an instruction 
III. that the plaintiffs were entitled to their verdict and were awarded $225 in damages.  The ∆ appealed.

IV. Issue: Whether the Π had a right of easement through presumption of a grant as to the windows?
V. Holding: No. Reversed.
VI. Reasoning: To authorize the presumption, the enjoyment of the easement must not only be uninterrupted for the period of 20 years, but it must be adverse, not by leave or favor, but under a claim or assertion of right; and it must be with the knowledge and acquiescence of the owner.  The time is necessary but it is only an element of evidence.  The time alone does not guarantee that the presumption will be there.  It is noted that there was never any grant, writing or agreement about the use of the lights.  In this case, the evidence of Stebbins, who built the house, in connection with the other facts which appeared on the trial, proved most satisfactorily that the windows were never enjoyed under a claim of right, but only as a matter of favor.  Thus, a jury should decide this case.

VII. Conclusion: In matters of presumptions that are mixed with statute of limitations, the jury is the best judge as to the rightful owner of presumed rights.

Prah v. Maretti
108 Wis. 2d 223, 321 N.W. 2d 182

1982

I. Facts: Prah, the Π, was the first owner of house in hood and constructed solar panels to heat his house.  The ∆ purchased the lot adjacent to the land and decided to build the a house.  A few notes: The Π lot was not built in the center and the ∆’s lot was close to the center, so that it can see the lake.  

II. Procedure: the Π brought suit claiming that his access to sunlight was denied.  The circuit court concluded that the plaintiff presented no claim upon which relief could be granted and granted summary judgment for the defendant.  Appealed.

III. Issue: Whether an owner of a solar-heated residence states a claim upon which relief can be granted when he asserts that his neighbor’s proposed construction of a residence (which conforms to existing deed restrictions and local ordinances) intereferes with his access to an unobstructed path for sunlight across the neighbor’s property?

IV. Holding: Yes. Reversed and remanded for new trial.

V. Reasoning: The court first determined whether the complaint states a claim for relief based on common law private nuisance.  This state has long recognized that an owner of land does not have an absolute or unlimited right to use the land in a way which injures the rights of others.  Many jurisdictions in this country have protected a landowner from malicious obstruction of access to light.  The court then discussed why earlier courts did not protect intrusions on light: 1. the right of landowners to do as they wish was jealously guarded, 2. sunlight was valued only for aesthetic enjoyment, 3. society had a significant interest in not restricting or impeding land development.  These three policies are no longer fully accepted or applicable.  They reflect factual circumstances and social priorities that are now obsolete.  So, there is a right to action.  The court then noted that obstruction of access to light might be found to constitute a nuisance in certain circumstances does not mean that it will be or must be found to constitute a nuisance under all circumstances.  Thus, a jury must explore all the facts of this case and then make a verdict on whether a nuisance claim is appropriate here.  
VI. Dissenting: (Callow) – He firmly believes that a landowner’s right to use his property within the limits of ordinances, statutes, and restrictions of record where such use is necessary to serve his legitimate needs is a fundamental precept of a free society which this court should strive to uphold.  He feels that an owner cannot use his land to harm a public benefit, but may do what he wishes if he is only harming a private benefit.

VII. Conclusion: Private nuisance claims encompass an action for injunction to a building that would obstruct someone’s view of the sunlight that had previously been provided to his/her house.

Discussion

I. Which of the following statements about Parker & Edgarton v. Foote is/are true? Why?

a. It is an adverse possession case.

i. No, it is a prescription case.

b. The court refused to recognize easements to air and light.

i. No, but the court did acknowledge that they are possible.  The court recognized that Parker and Foote could have an express agreement.
c. The court rejected the English approach to prescriptive easements to air and light.

i. Yes – they were recognized at the time, but this court did not recognize it.  The English court said that you can adversely acquire a “negative prescriptive easement” to light.  This is a right to prevent another (neighbor) from building on his or her own property to obscure sunlight or win.
d. Foote won because Stebbins lost his grant from Foote.

i. No, there never was a grant.

ii. The law has a presumption of a “loss of grant.”  Just be using a land in an adverse manner, one gains a right in the land, not ownership though.  The fiction (rationale) that a court came up with to justify, was that the person “had a grant but lost it.”  Hence, he could have showed it to the court.
e. The plaintiffs would probably have won if Stebbins had received a grant from Foote.
i. Yes – but if there was a stipulation in the grant saying that the right could be rejected in certain circustmances.
ii. If Foote had given the right to only Stebbins, when Stebbins sold the land to Parker, it did not transfer.
f. The English law on prescriptive easements to air and light was the law in colonial New York.

i. Not necessarily, just common law of England.  In 1875, NY rejected the common law of England and from that point on, it did not hold cases to the common law standard.
II. Which of the following statements about Prah v. Maretti is/are true?  Why?

a. Prah won because he had acquired a prescriptive right to use sunlight.

i. Prah had the case remanded and has not yet won.  But the court did acknowledge that prescription to light can be a nuisance claim.

ii. This was not a prescriptive right test, because the statutory period had not run.  
b. It is a public nuisance case.

i. No…it is a private nuisance case because times have changed and rights to light are no longer prohibited.

c. Maretti might have lost even if Prah had bought and built on his land after Maretti had already built his house.

i. Yes…because the state has longed recognized that owners of property cannot do what they like even if it fits into ordinances if it will injure the neighbor.
d. Prah won because Maretti failed to follow the local zoning ordinance.

i. No, Maretti could have followed the local zoning ordinance and he still would have been fine.  In fact, he did follow the zoning ordinance.

e. The State Supreme Court concluded that Maretti was conducting a private nuisance.
i. No…they concluded that Prah had a right to action and that a jury should further discover the truth and determine if there was indeed a nuisance.

f. Maretti lost because he was a hypersensitive defendant.

i. No…the court in the dissent discussed that Prah was a sensitive plaintiff because his house would suffer, but the dissent said that should never matter.

ii. Sensitivity applies to the plaintiffs and not the ∆s, because if the Π is sensitive with regards to reasonableness.  If the ∆ was acting reasonably, then the Π would have a hard time to win.  The court mainly asks, “Is it reasonable to expect the plaintiff to put up with this nuisance.”
III. I have assigned (on pages 101-103) a very short amount of reading concerning “law and economics” with the hope that you will get (and perhaps already have gotten) more exposure elsewhere in your law school education.  There are many important figures in American law today-judges and commentators especially – who endorse this approach or who have spent a lot of time and energy questioning its premises and conclusions.

a. Richard Posner, on page 103 of the casebook asserts:

Transaction costs are minimized when the law (1) assigns the right to the party who would buy it from the other party if it were assigned to the other party instead and if transaction costs were zero, or (2) alternatively, places liability on the party who, if he had the right and transaction costs were zero, would sell it to the other party….”
b. What are the “transaction costs” and why should the law be interested in reducing these costs (hint: the answer can be found in law reviews articles and economics texts)?

i. These are the costs that are hidden.  Like the cost to process the paperwork and the cost to attain the permits to sell and the filing and such.  All of these costs can add up and then makes the efficiency of the solution to both businesses harder.

ii. Examples: 

1. Attorney Fees

2. pay an appraiser in the field that is being sold.

c. Who are Richard Posner and Ronald Coase, and why should we care what they have to say about our legal system?

i. Coase wrote “The Problem of Social Cost in 1960 that made three important points with regards to the costs of transferring property.

1. Placeing liability on the party who casues the damage may not produce the efficient solution to the damage may not produce to the conflict.

2. the Common law of nuisance can be understaood as an attempt to increase the value of resource use by assigning property rights to those parties to conflicting land uses in whose hands the rights are most valuable. 

3. In deciding whether governmental intervention in the economic system is appropriate, it si never sufficient to demonstrated that, w/out intervention, the market would operate imperfectly; government also operates imperfectly so what is necessary is a comparison between the actual workings of market and governmentin the particular setting.

ii. Posner is also a legal scholar who has researched these topics.  Posner is one of the greatest Jurists in this country and is one of the most productive current professors of our time.
d. The quotation states “if it were assigned” and “would sell it.”  What is “it”?

i. “It” is the certain right on the land that the court/law has granted to the specific owner.  E.g.: Farmer has “the right” to not let the railroad send its spark on its property.
e. Imagine that the law “assigns the right” to Prah (by making that Maretti is indeed conducting a private nuisance).  Assume also that (1) it would cost Maretti $50,000 in construction costs to avoid the harm to Prah’s “solar system,” and (2) over the useful life of his already built “solar system,” Prah would save $30,000 in utitlity bills.  If transaction costs are zero, will Prah use his “solar system”?  Why?  If, instead, the laws “assigns the right” to Maretti (by making clear that Maretti is not conducting a private nuisance).  If transaction costs are zero, will Prah uses his solar system?  Why?  How does your answer support Posner’s conclusion on page 102 that “it seems that the initial assignment of legal rights does not affect which use ultimately prevails”?  Would your two answers change if the monetary figures ($50,000 and $30,000) were reversed?

i. First example: Prah should not use his solar system and sell his right for $30,000 or up to $50,000.  Somewhere inbetween will be the selling price.

ii. No, Prah would have to pay Maretti at least $50,000 to gain the right and thus he would lose $20,000 on this investment.

iii. Posner’s quote – ultimately the economy of it all works itself out for the most efficient use, which in this case is not to use the solar system.

1. What is the rule of law? – The person that is willing to pay for the right should be granted the right.  Basically, the wealth maximizer should gain the right in all cases, for economic reasons.
a. Coase observes and Posner prescribes.
iv. Change? – Yes, the solar system would be used and Prah would not receive any money in the first example and in the second, he would pay in the second to balance it all out.

Discussion Questions

I. How did William the Conqueror’s immediate concerns in the late 11th Century determine the nature of the property interests that he distributed to others?

a. He needed a strong military and to recruit, so he was giving out lands to all his military folks.

b. He went to England, b/c he believed that he had a legitimate claim to the throne of England.  His brother wouldn’t give it to him.  
c. 1066, Battle of Hastings

d. Then he needed to quell the natives, Saxons, with these soldiers.

e. Before this time, there was not a notion that you owned land beyond your lifetime.
i. He gave it to them so long as they would be fit to lead troops to battle. 
ii. They guaranteed how many knights they could provide the king and the king gave the land.
1. Eventually it became a grant for life.
a. This was not normal in their days.
II. Why would Blackstone say that the feudal system “was a plan of simplicity and liberty, equally beneficial to both lord and tenant, and prudently calculated for their mutual benefit and defence” (casebook at 210)?  What were the benefits to the lord and to the tenant and what were the burdens on each?

a. Blackstone was referring to the original concept of the feudal system, which would fit into the perfect world model of property.  The tenant had to take care of the land for the lord and provide crops and such.  The lord was able to ensure loyalty for providing land to the tenant.  This model was successful under the military style of leadership, where the military received the land and became lords over its tenants that gained land but also had to toil it for the lord.

b. The new model actually became a civil establishment where inheritance rights and legal rights were granted, which encourages laziness and not productivity.  Blackstone was criticizing this later model for its bad consequences in society.

c. What is the liberty?
d. What does the lord get out of the relationship?
i. Homage
ii. Aids 
iii. Rent
e. Tenant = 
i. Use of the land
ii. protection
III. What was so important about the statute of quia emptores?
a. Latin = “Because purchasers”
b. Statute prevented all future subinfeudations by providing, in effect, that on any attempted transfer of a tenenat’s rights, the conveyee should immediately become the direct tenant of the conveyor’s overlord.  

i. By prohibiting the creation of further rungs in the ladder of landholding, it set the stage for a simplification of land tenures.

ii. Changed the emphasis in a sale of land in fee from current return to capital return.

c. Eliminated the fine on alienation whenever a tenant made an alienation by substitution.

d. Statute was only to apply to grants “in feodo simpliciter.”

i. Hence the statute has no bearing to the title reverting to the conveyor on the termination of the fee when the the conveyance of the fee is complicated by the addition of a “so long as” clause.

e. The king and his barons were the only ones that could create new estates.
i. If not for this statute, you would have an infinite number of estates to memorize now.
f. It codified what was already going on with alienability.
g. In Johnson v. Whiton who is arguing that Sarah A Whiton could not pass a fee simple title, and why is that person making that argument?

h. Π (guy who wanted to recover a deposit paind under an agreement to purchase land.)
i. He says that she can’t give her a perfect title, b/c when she dies then her heirs will have the property.
ii. The grandfather could not create a new type of inheritance, b/c of quia emptores.
1. pg. 253 – shows the type of estates that you can use for inheritance. (Royal did not give any of these to his daughter.)
9/29/03
A look at the language in learning fee simple absolute.

- “To A and his heirs”

- typically, primogeniture is the way of letting things pass, and thus the first born is the person who inherits the property.

- This statement means, “No that A shares with his heirs, but that it would pass from A to A’s Heir, to A’s Heir’s Heir, and so on.

- this is a common law rule, in 1700 and you must know this for when you are taking the test at the end of October.

- He doesn’t have any heirs, until he is dead.

- Heirs only went down, parents couldn’t claim inheritance if the child already had it.
Discussion Questions

Question 1

I. A has a fee simple absolute.  A makes a grant “to B and his heirs.”  B has one child who is alive at the time of the grant, B Jr.

a. What interest, if any, does B have?

i. B has the land until his death.  – He has a fee simple absolute.
1. That is the language it takes to make a fee simple absolute.

2. B has a present possessory interest

b. What interest, if any, do B’s heirs have?

i. They have a future interest after B’s death and not until then.

c. What interest, if any, does B Jr. have?

i. Presently, his is the sole heir-apparent and would have all future interests.

d. What interest, if any, does A have?

i. None, as A made the grant.

e. 3 ways that A can pass property to B
i. alienation: inter vivos durig the life time
ii. by intestate succession
iii. by will; testate succession, real property passes by devise
II. Now assume that, one year after the grant described above, B has a second child, C.  What interest, if any, does C have?

a. NO…do not discuss if B dies.  C has the same as B Jr., just split in half, when B dies.

III. Now assume that one year after C is born, B makes a grant “to D and her heirs.”

a. What interest, if any, does D have?

i. I was wrong….D has a fee simple absolute…since the right language is used.
ii. B has a life estate and cannot give his estate over to someone not in his lineage.  So, D has nothing, unless all of B’s heirs are dead when he dies.

b. What interest, if any, do D’s heirs have?

i. D has not current heirs, since he is not alive.
ii. Same as above, only they will have a future interest if that plays out until D dies.

IV. One year after that, B Jr. dies, leaving as a his sole surviving relative a child, B III.

a. What interest, if any, does B III have?

i. He is the heir-apparent in a life estate and thus he claims the property.

ii. Since the property has already been given away, no interest is there for B III.
V. One after that, B dies.

a. What interest, if any, does C have?

i. C would have the main interest, as the sole surviving direct descendant of B, but B III would be the representative for B Jr. and could claim his rights.

ii. Since the property was gone, no interest is there.
b. What interest, if any, does B III have?

i. Look at above

c. What interest, if any, does A have?

i. None, since B still have living heirs.

Question 2

I. Which of the following ever had a fee simple absolute?

a. Royal Whiton

i. He did and he left it to his daughter and heirs.

b. Sarah Whiton

i. She did not have a fee simple at first, but the court did rule that she had the right to the land.

c. Stephen Van Rensselaer, the elder

i. He did have a fee simple absolute (the Patroon)
ii. You can have more than one person sharing a fee simple absolute.
d. Stephen Van Rensselaer, the younger
i.  He did not have a fee simple absolute, 
ii. shared it with Dietz (that could be an explanation)
e. Jacob Dietz

i. Dietz got a fee simple absolute with this case.
f. Hays

i. He had a fee simple absolute, b/c Dietz gave it to them.

II. For those people listed above who did have a fee simple absolute, how did each person get his or her fee simple absolute?  What, if anything, happened to the fee simple absolute?

a. R. Whiton, probably from his father and passed it to his daughter

b. S. Whiton, from father and sold

c. Elder, probably from father and he gave it to dietz

d. Dietz, from edler and he relinquished it to Hays

e. Hays, got it from Dietz and now has it.

i. The whole case centered around Dietz’s receiving the estate from Elder.

ii. Statute of Quia Emptores prevented this grant of land from being anything other than Fee Simple Absolute

iii. Pg. 221 – 2nd paragraph, “assigns to Dietz, his heirs and assigns forever.”

Question 3

I. What does the Van Rensselaer court mean by “covenant,” “distrain,” and “reversion”?

a. Covenant – contract
i. Elder and Dietz did not just have a property relationship, but also a contract relationship.

ii. What was the nature of their property relationship?

1. Buyer and seller (of a fee simple absolute)

2. Property relationship

iii. What was the nature of their contractual relationship?

1. if he didn’t make the payment, then there was a problem

b. Distrain – to force a tenant to perform his obligations on the property by seizure of land
i. What is the term that we would use to describe the payment of crops from Dietz to Elder?

1. RENT

ii. Was Dietz, Stephen the III’s tenant?

1. No…b/c tenancy was a property law concept.

2. Scotland had a fee farm, so you could get rent on a land…but the rest did not.

3. B/c it was a contract, the contract was enforced against Dietz, but
4. This is real life, and in real life Stephen the IV sues Hays and wins b/c of covenant law, not property law.

a. S III loses to Dietz

b. S IV beats Hays

Question 5

I. What was wrong with the grant in De Peyster v. Michael, the case cited by the van Renselaer court in the casebook at 225?

a. Restraint on alienation

i. That is another legacy of the statute of quia emptores

Discussion Questions

I. Apply post-De Donis (1285 AD) common-law rules to the following set of facts:

a. A has a fee simple absolute.  A makes a grant “to B and the heirs of his body.”

i. B has? – Fee Tail

1. the language is different, hence Fee Tail.

2. FSA – FT = Reversion

ii. A has? – 

1. a reversion, specifically a reversion of fee simple expectant on the failure of the issue in tail

iii. B’s heirs have? 

1. nothing

b. B has a child, C.

i. C has?

1. nothing

ii. B has?

1. present possessory interest in fee tail

iii. A has?

1. still has reversion, b/c B would have to die before C.

c. B dies. (her property reverts back to A, who holds the reversion)
i. C has?

1. after reversion, the property passes to the heirs of B’s body.
ii. A has?

1. property reverts back to A, who holds the reversion

II. How, if at all, would your answer change if you were in an American jurisdiction?

i. b has? – FSA

ii. A has? – nothing

iii. Heirs have? – nothing

iv. C has? – nothing

v. B has? – FSA

vi. A has? – nothing

vii. C has? – fsa

viii. A has? – nothing

III. How, if you apply Ohio law?

i. B has? – Fee Tail

ii. A has? – reversion

iii. Heirs? – nothing

iv. C has? – nothing changes

v. B has? – a fee tail

vi. A has? – reversion

vii. c has? – FSA

viii. A has? – has reversion….and looks for heir of B’s body…and it goes to C…for FSA
1. the difference between this and de-donis…C would have a fee simple absolute

IV. What interest did the parties and the probate court in Long v. Long say Henry Long had left over when he gave Jesse his piece of land in 1919?  What interest did the state supreme court say Henry Long had left over when he gave Jesse his piece of land in 1919?  What happened to Hnery’s “left over” interest in Jesse’s land from 1919 to 1976?  In answering this question, make sure that you identify who got Henry’s interest, when that person or those persons got it, how that person or those persons got it, and whether and how that person or those persons disposed of it to another or others.  BE CAREFUL: I AM ONLY ASKING ABOUT THE PIECE LEFT OVER WHEN HENRY GAVE JESSIE HIS PARCEL.  I AM NOT ASKING ABOUT THE PARCELS THAT HENRY GAVE EDWARD AND EMMA.


a.  Fee Tail, for Jessie
b. possibly a reverter

i. But the court was wrong, because for it to be a possibility of reverter, then it would have to be “fee simple determinable”

c. In 1932, the reversion was split into three equal pieces, b/c it passed by will as being sold for profit after Henry died.  Each child had a 1/3 of reversion.

i. Rosella Long was the next to get the reversion piece.  She then wills it to the Browns.  
1. John and Mary Ethel Brown share a 1/3 interest in Jessie’s reversion piece.

2. Sold to Howard and Esther long…so each of them have ½ of 1/3 of the reversion piece…thus 1/6 each.

d. What about Emma 

i. She received 1/3 of the reversion and by inheritance, passed it to Paul, her son.

e. What about Edward

i. He passed on the 1/3 of the reversion to Eugene and Edward long, giving each 1/6 each.  

1. Eugene and Howard each got 1/6.

a. Eugagen died and passed it to Bessie.

f. Who had what at the end?

i. Paul = 1/3

ii. Bessie = 1/6

iii. Howard long = 1/3

iv. Esther = 1/6

V. What interest did Jesse get in 1919?  What happened to that interest of Jesse from 1919 to 1976?

a.  In 1933 = Edward, Emma, Jessie
i. Jessie owned 1/3 reversion future interest, and a present estate all at the same time.

ii. If Jessie had a son, then when Jessie died, his son would have a fee simple absolute.  

VI. How, if at all, would your answers to 1 change if you applied the pre-De Donis (also used by South Carolina)?

i. B has “Fee Simple Conditional”

ii. A has “?” – the law, then, had not developed the way that it had today

iii. B’s heirs have “nothing”
iv. C has ?

v. B can convey a fee simple absolute. (if he had a fee simple conditional)

1. he could sell it to someone and buy it back.

2. That is why we had a statute DeDonis 

VII. How, if at all, would your answer to 1 change if you applied current Florida law?  (hint: check oout Powell §14.06 closely, including the footnotes this time.)

a.  Final Exam Question, Florida Statute – per stirpes division
b. 689.14 – Life estate in first taker with a remainder per stirpes to the lineal descendent.
i. There would be no revision, as the lineal descendants are guranteed per stirpes.

ii. Applying Fla Law to question 1
1. B has a life estate
2. A has a reversion
3. b’s heirs have? – nothing
iii. B has a child, C.
1. C has a future interest.
a. Subject to a condition precedent
b. C has to outlive B
2. B has a life estate
3. A has a reversion
iv. B dies.
1. C has FSA
2. A has nothing.
a. A did have a reversion subject to “complete defeasance”
b. A can get all or nothing.
c. If B did not have surviving issue, then A could get the estate back.
VIII. Would the outcome of Long v. Long have been different if the court had applied current Florida law?

a.   Yes, because his interest would not have been alienable and would have been split up among the rest of the relatives and not conveyed all the way down the line.
i. Eugene (grandson), Howard (grandson), Paul (grandso)

1. the only living heirs of Henry

IX. Apply pre-De Donis rules to the following set of facts:

a. A has a fee simple absolute.  A makes a grant “to B and the heirs of his body.”

i. B has? – Fee Simple Conditional
ii. A has? – Possibility of Reversion (law hadn’t developed on future interests.)
iii. B’s heirs have? – Nothing
b. B has a child, C.

i. B has? – Same, but he can convey it.
1. once his child was born, he satisfied the condition, and could convey the property.

2. If he died without conveying, then the child received the land.

c. B makes a grant “to D and her heirs.”

i. D has? – FSA
ii. B has? – nothing
iii. C has? - nothing
iv. A has? – nothing
Review: 

d. Common law fee simple conditional, A has a FSC
i. A dies never having had a child, O has a fee simple absolute
ii. If A has a child, and A dies, FSC goes to A Jr.
e. A has a child and then A dies.  Before A died, he conveyed the FSC to O.
i. O has the FSA, because the FSC is satisfied by the child being born, regardless of whether the child lived longer than A or not.
Melms v. Pabst Brewing Co.
104 Wis. 7, 79 N.W. 738 (1899)

I. Facts: Owners of Pabst received in life estate Mrs. Melms’s life estate in the homestead.  When the land became useless for a homestead the company tore down the home and moved the property up to the road for business.  The reversioners brought the suit to recover double the damages.

II. Procedure: The lower court ruled in favor of Pabst.
III. Issue: Whether Pabst’s activity in converting the land from a homestead to a business was waste and thus a violation of the life estate?

IV. Holding: It is for a jury to decide by trial.

V. Reasoning: The court recognizes waste a any act or omission of duty by a tenant of land which does a lasting injury to the freehold, tends to the permanent loss of the owner of the fee, or to destroy or lessen the value of the inheritance, or to destroy the identity of the property, or impair the evidence of title.  Also, “any material change in the nature and character of the buildings made by the tenant is waste, although the value of the property should be enhanced by the alteration.”  The court went on to note that English law which was not that open minded on waste, was not controlling on these courts.  But the court does not that a future interest holder in a property can bring the claim for damage in waste.  It notes that changes in the nature of the building, though enhancing the value of the property, will constitute waste if they change the identity of the estate.  This principle was enforced in the above named case, where it was held that a tenant from year to year of a room in a frame building would be enjoined from constructing a chimney in the building against the objection of his landlord.

VI. Conclusion: When, as here, there has occurred a complete and permanent change of surrounding conditions, which has deprived the property of its value and usefulness as previously used, the question whether a life tenant, not bound by contract to restore the property in the same condition in which he received it, has been guilty of waste in making changes necessary to make the property useful, is a question of fact for the jury under proper instructions, or for the court where, as in the present case, the question is tried by the court.
Discussion Questions
(for October 1)

Apply common-law rules to the following hypotheticals (unless otherwise indicated):

1. O (who has a fee simple absolute) grants “to A for life.”  

I. A has one child, A Jr.
a. A has? – A life Estate (this language assumes that it is for A’s life unless there is intent otherwise.)
b. O has? – a Reversionist interest in Fee Simple (there are other kinds of reversions)
i. FSA – LE = Reversion

ii. There is no other way that A will go a FSA, hence not a possibility.

c. A Jr. has? – nothing 
II. A grants his interest in the property to B.

a. B has? – A life estate for the life of A. (per autre vie)
b. O has? – A reversionist interest based on the A’s life.
c. A has? - nothing
d. A Jr. Has? - Nothing
III. A dies.

a. B has? – nothing, he loses the rights to his estate
b. A jr has? - nothing
c. O has? – his estate back (FSA)
2. O (who has fee simple absolute) grants “to A for life.”
I. One year later, O grants his interest in the property to B.

a. B has? – A reversionist interest in A’s life estate
b. A has? – A life estate for his life
c. O has? - nothing
II. One year later, B grants his interest in property to A.

a. B has? - nothing
b. A has? – FSA (merger)
3. O (who has fee simple absolute) grants “to A for life.”

I. One year later, A grants his interest in the property to B.

II. One year later, B dies, leaving one child-C.

III. One day later, D occupies the land.

IV. Who owns the land? –D is common occupant could establish a life estate if O does not attempt to kick him out, since O has a FSA.
V. How, if at all would your answer change if you applied modern rules?

a. C, as a devisee….he has a life estate per autre vie and O has an adverse possession.

How do you have a Reversion in Fee Tail?

- O has a Fee Tail and grants a life estate to B in his Fee Tail.

- O would then have a reversion in Fee Tail.

How do you have a Reversion in Life Estate?

- O has a life estate and grants a 99 year lease to B.

- What is leftover is a reversion in life estate.
4. Melms v. Pabst
I. What interest did Pabst acquire in the homestead property? – A life estate for the life of Mrs. Melms (per autre vie)
a. Why would a major brewery buy this?

i. They thought that they were buying a fee simple for both lands

ii. They thought they were buying from Captain Melms.

b. What did Pabst do to the homestead property?

i. They leveled the ground and the mansion so that they could use it for commercial reasons.

II. What interest did Past acquire in the brewer property? – The court ruled that they acquired the full title in fee.  
III. What interest would Pabst have in the homestead if Mrs. Melms died the day after the Wisconsin Supreme Court’s decision in Melms v. Pabst? – It would have no interest in the property.
a. Who would own the property?

i. Remaindermen

IV. Easiest way to think about this.

a. Capt. Melms made a grant “to my wife for life and then to my kids.”

i. She would have a life estate and the kids would be remaindermen.

V. Pg. 253 – 3 possible interests in the grantor

a. Reverter

b. Possibility of reverter

c. Power of termination

VI. 3 possible interests in third persons

a. executory interest

b. remainder

c. remainder of executory interest

5. Pabst won on the waste issue because: (Choose one)

a. the court applied traditional common-law principles,
a. common law principles is that if you change the nature of the property, then it is waste.
b. the court abolished the law of waste,
c. the court created an exception to the traditional laws of waste.
a. (Chris is right)

b. What is the exception?
i. If there is a permanent change in surroundings
ii. No contract to keep the property in the condition it was found
d. The court applied the law of emblements and estovers.

EXAM: Friday, October 24, 12:30-1:30pm

Hagaman v. Board of Education
117 N.J. Super. 446, 285 A.2d 63 (1971)

I. Facts: Complaint seeks possession of real property conveyed by plaintiff’s parents to defendant on October 20, 1925.  Both parties moved for summary judgment.  The deed to the defendant contained a provision: “land is conveyed for the purpose of being used for the erection and maintenance of a public school or schools and that the Board of Education will erect a school thereon or before the school year of 1926 and use such building for school purposes.”  At the time of the trial the property in question was used as a recreational park or playground.  It was equipped with swings, a sliding board, monkey bars and basketball courts.  A school was open unitl 1968 when it was closed.  Plaintiff, heir to original grantor, says that school is gone, so property is his.
II. Procedure: Trial court summary judged for ∆.

III. Issue: Whether the estate in fee simple determinable has been met or if heir can claim land back?

IV. Holding: Affirmed for ∆.

V. Reasoning: An estate in fee simple determinable is an estate in fee simple which automatically determines upon the occurrence of a given event.  The grantor retains a possibility of reverter upon the occurrence of the stated event.  Generally, the use of words such as “while,” “during,” and “so long as.”  An estate in fee simple subject to a condition subsequent is an estate in fee simple which upon the occurrence of a given event gives to the grantor or his successor in interest the right to reenter and terminate the estate.  Words that say “on condition that,” or “provided that.”  Language to determine the difference between them is strictly construed.  This court ruled that the it was a fee simple absolute subject to a trust for the charitable purposes of maintaining an educational facility.  Thus, the heir cannot move to enforce this trust and the case is affirmed.

VI. Conclusion: Where no words indicate either a fee simple determinable, or a fee simple subject to a condition subsequent, then the court must not find that there is a possibility or reversion.
Charlotte Park and Recreation Commission v. Barringer
242 N.C. 311, 88 S.E.2d 114 (1955)

I. Facts: May 1929, Barringer conveyed by deed a park to Charlotte to be known as Revolution Park.  The terms and conditions on this park were 1. that the land conveyed by maintained by the city, and 2. terms including that the park is for white race only.  If conditions are not met, the land reverts to Osmond L. Barringer, his heirs or assings, in fee simple when they pay 3,500 dollars.  Controversy arose and Charlotte Park paid Wilson $3,600 for rights of reversion and $2,400 to heirs.  In the new quitclaim deed, there was no reference about “white race only.”  The city’s deed said that if the land is not used as it was specified, the land would revert back to the City of Charlotte.  In December 1951, all defendant presented to plaintiff a peititon stating that they are negroes, and because they are negroes, they have been denied the right to use this golf course, in violation of their constitutional rights, and demanding that they be permitted to use this golf course.
II. Procedure: Pending a decision by the court, plaintiffs refused petitioner’s request.

III. Issue: Does the Barringer deed create a fee determinable on special limitation, as decided by the trial judge?

IV. Holding: Yes.
V. Reasoning: According to the deed of gift “Osmond L. Barringer, his heirs and assigns” have a possibility of reverter in the determinable fee he conveyed to plaintiff.  If negroes use Bonnie Brae Golf course, to hold that the fee does not revert back to Barringer by virtue of the limitation in the deed would be to deprive him of his property w/out adequate compensation and due process in violation of the rights guaranteed to him by the 5th Amendment to the U.S. Constitution.  This deed contains a reverter provision, if there is a violation of certain limitations of the estate conveyed, but the reverter provision does not provide that, if the lands of Revolution Park are used by members of a nonwhite race, the lands conveyed by Abbot Realty company to plaintiff shall revert to the grantor.  In the court’s opinion, the estate conveyed by Abbott Realty to plaintiff is a fee determinable upon certain expressed limitations set forth in the deed, with a possibility of reverter to Abbott Realty Company if the limitations expressed in the deed are violated and the reverter provision states that such violations will cause a reverter.  But the reversion clause will not be enforced as it violates the 14th Amendment.
VI. Conclusion: Reversion clauses that violate the constitution cannot be enforced.

Shelley v. Kraemer
334 U.S. 1 (1948)

I. Facts: February 1911, thirty out of a total of thirty-nine owners of property fronting both sides of Labadie Ave. between Taylor and Cora in the city of St. Louis, signed an agreement, which was subsequently recorded, providing in part: for fifty years, property occupied by any person not of the Caucasian race is not allowed.  The district described included 27 parcels of land, and 5 were owned by negroes at the time it was signed.  On August 11, 1945, pursuant to a contract of sale, petitioners Shelley, who are Negroes, for valuable consideration received from one Fitzgerald a warranty deed to the parcel in question.  Trial court found that petitioners had no actual knowledge of the agreement at the time.  October 9, respondents, brought suit in Circuit court to restrain Shelley from taking occupancy.  

II. Procedure: The trial court denied requested relief on the ground that the restrictive agreement, upon which reponsdents based their action, had never become final and complete because it was the intention of the parties to that agreement that it was not to become effective until signed by all property owners in the district.   Supreme Court of MS reversed and directed the trial court to grant the relief.

III. Issue: Whether a covenant to restrict certain people from owning land is legal?

IV. Holding: No.

V. Reasoning: 14th Amendment protects the rights of all citizens to have the right to own property.  Therefore, restrictive agreements standing alone cannot be regarded as violative of any rights guaranteed to petitioners by 14th amendment.  But there was more.  These are cases in which the purposes of the agreement were secured only by judicial enforcement by state courts of the restrictive terms of the agreements.  Respondents urge that courts are not actors of the state, which would null this agreement.  But the court insists that there has been state action in these case in the full and complete sense of the phrase.  Reversed.
VI. Conclusion: Restrictive agreements that violate the 14th amendment and are upheld through state action are unconstitutional.
Discussion Questions

1.
I. O (who has a fee simple absoluteO grants “to A and his heirs so long as the property is used for commercial purposes, but if the property is not used for commercial purposes, then the property shall revert to O and his heirs.”  A has one child, A Jr.

a. A has? – fee simple determinable (pg. 253), it is not a fee simple subject to a condition subsequent b/c the property will revert automatically
b. O has? – possibility of reverter

i. The grantor did retain a reversion b/c the grantor did not grant property of a lesser quantum than he had.

c. A JR. has?

i. Nothing

II. O Quitclaims whatever he has to C.

a. C has? – possibility of reverter ?
III. A converts the property into loft apartments.

a. A has? – nothing
b. O has? – nothing
c. C has? – FSA
d. 25 years later, A (who never left the property) brings a quiet title action.  Who owns the property?

i.   If A meets the requirements of adverse possession, then he meets the common law factor of 20 years and could win. 

2. O (who has a fee simple absolute) grants “to A and his heirs, but if the property is ever used for anything other than commercial purposes, then O and his heirs shall have a right to enter and retake the property.” 

I. A has on child, A Jr.

a. A has? – Fee Simple Subject to a Condition Subsequent
b. O has? – power of termination

c. A Jr. has? – nothing

II. A converts the property into loft apartments.

a. A has? – FSSCS if O does nothing.

b. O has? – the right to terminate, cause it is not done automatically

III. 25 years later, A (who never left the property) brings a quiet title action.  Who owns the property.

a. It depends on if O took back his property.  He had a right to at any point, but if he never claimed it back, he could conceivably do so.

3. The court determined that the restriction in Hagaman was
I. a condition

II. a limitation

III. a covenant

IV. a trust
V. none of the above

VI. Why? – The language was not set up for anyone to take over after the heirs, so it became a charitable trust to be enforced by the city.

4. The court determined that the restriction in Charlotte Park was
I. a condition

II. a limitation
III. a covenant

IV. a trust

V. none of the above.

VI. Why? – The court ruled that it was a limitation upon who could use the land, but ultimately decided that it was violative of the 14th amendment.  The owner actually had to make a payment before the fee simple absolute.
a. The court typically leans toward finding a condition when there is a hybrid of condition and limitation.
b. The court, in this case, knew that if it was deemed a limitation, the courts would not have to get involved and thus it could be enforced.
5. If the Charlotte Park court had determined the present estate were a fee simple subject to a condition subsequent, what impact would the holding in Shelley v. Kraemer have had on the outcome of the dispute?  According to blackletter law principles, on what bases should the Charlotte Park have determined that the present estate was not a fee simple determinable?


They should have determined that state action enforcement of the rules of the park would have been violative of the 14th amendment, hence, making the deed void.  Since the city would have to deny the negroes access to the course, then they cannot allow the negroes in and then sue to gain the rights of entry.   
6. O (who has a fee simple absolute) grants “to A for and his heirs, but if A during his lifetime uses the property for anything other than commercial purposes, then to B and his heirs.”

I. First question

a. A  has? – Fee Simple subject to an executory limitation
b. O has? - nothing
c. B has? – executory interest
II. A converts the property into loft apartments.

a. A has? – may have something
b. B has? – the right to claim FSA
c. O has? - nothing
7. O (who has a fee simple absolute) grants “to A for and his heirs so long as A during his lifetime uses the property only for commercial purposes, but if A uses the property to anything other than commercial purposes, then to B and his heirs shall have a right to entry and possessory.”

I. First Question

a. A has? – FS with an Executory Limitation
b. O has? - nothing
c. B has? – executory interest in fee simple
II. A converts the property into loft apartments

a. A has? – nothing
b. B has? – fsa 
c. O has? – nothing
Evans v. Giles
83 Ill. 2d 448, 415 N.E.2d 354 (1980)

I. Facts: Case concerns title to 320 acres of Macon County farmland.  At issue is the construction on the will of Sard Giles who died November 22, 1925.  Article Third of his will devised the land to his daughter Leta Timmons for life, “with remainder over to the heirs of the body of her, the said Leta Timmons, and in the case of death and no heirs, to Elmo S. Giles for and during his natural life with remainder over to the heirs of the body of him, the said Elmo S. Giles.”  Parties agree that this devise created a life estate in Leta Timmons followed by alternate contingent remainders.  Leta died never having had children.  Elmo S. Giles died leaving Giles Jr. the only child ever born to him.  Prior to Leta’s death, Jr. died.

II. Procedure: Appellate court therefore ruled that the property in its entirety should pass under the will of Sard Giles to Elmos S. Giles Jr.

III. Issue: Whether all estates after the life estate of Leta Timmons failed causing the title to the tract, in the absence of a residuary clause, to revert to the heirs of Sard Giles, thus enabling plaintiffs as devisees of Leta Timmons to take her one-half interest in that reversion, or whether defendants, the devisees of the contingent remainder interest of Elmo S. Giles, Jr. take through him and are entitled to the remainder in fee.

IV. Holding: Affirmed.

V. Reasoning: Court ruled that the failure of both remainders caused the property to revert to Sard Giles, to pass by intestacy to Leta Timmons and Elmo S. Giles, Jr. and thereafter to be distributed under the wills of Leta Timmons and Elmo S. Giles, Jr.  The court relied on Hofing v. Willis that said a contingent remainder need not survive the life tenant in possession.  Also in effect was the Illinois entailment Statute which said that the remainder shall pass in fee simple absolute, to the person or persons to whom the estate tail would, on the death of the first grantee, devisee, or donee in tail, first pass, according to the course of the common law, by virtue of such devise, gift, grant or conveyance.  As well, Moore v. Reddell stated by the purpose of the act to provide that the issue which was in existence at the time of the grant or should be born afterward should be invested with the fee simple and the reversion in the grantor be destroyed.  The effect of Hofing is to eliminate the implied condition of survivorship as enunciated in our prior cases where the intent of the transferor is to transfer an interest in fee simple.  
VI. Conclusion: When a fee tail has expired, it automatically goes to the remainder of devised heirs, as the fee tail was never intended to stay wizth tailer.
Discussion Questions

Future Interest Hypotheticals

YOU ARE TO ASSUME THAT, FOR ALL OF THE FOLLOWING QUESTIONS, O HAS A FEE SIMPLE ABSOLUTE IN A PIECE OF REAL PROPERTY.  “QCD” MEANS THAT THE GRANTOR PASSED WHATEVER INTEREST HE OR SHE HAD IN THE PROPERTY TO THE GRANTEE BY MEANS OF A QUITCLAIM DEED.  YOU ARE TO IDENTIFY THE INTERESTS HELD BY ALL OF THE PARTIES NAMED IN THE HYPOTHETICAL WHO HOLD AN INTEREST AND TO DISCUSS HOW, IF AT ALL, THAT INTEREST CHANGES.  YOU ARE TO APPLY COMMON LAW RULES IN ANSWERING THESE QUESTIONS (THIS MEANS THAT YOU ARE APPLY QUIA EMPTORES, DE DONIS, THE RULE AGAINST PERPETUITIES, THE STATUTE OF WILLS, THE STATUTE OF USES, AND THE OTHER RULES THAT WERE IN EFFECT IN 1700)

WOLF anal retentive method.

· Is it a present possessory estate or a future interest?

· Present Possessory

a. Which one

i. Words of purchase?

ii. Words of limitation?

· Future Interest

a. Is this in the grantor or someone else

i. If in the grantor

1. reversion

2. possibility of reverter

3. power of termination

ii. If it is 3rd person

1. valid particular estates precedes a remainder

a. life estate

b. estate for years

c. fee tail

2. remainders can’t wait for even a day (abeyance – fees, present possessory estates)  If their might be a gap
3.  in seisin, then it can be a contingent remainder.
4. Remainders

a. Vested – happens to an ascertainable person
b. Contingent – condition to an event
i. Inascertainble person

ii. Subject to a condtion precede

iii. Is it indefeasibly vested or 
1. is there a possibility that O or his grantees or heirs will never get this back

iv. Is it vested subject to open

v. If in someone else

1. IN YEAR 1, O GRANTS “TO A FOR LIFE.”

i. Present possessory interest in life estate.

ii. O has an indefeasibly vested remainder in fee simple

b. In year 2, A qcd to C.

i. C has a present possessory life estate per life autre vie
ii. O has an indefeasibly vested reversion in fee simple
c. In year 3, O qcd to B.

i. B has an indefeasibly vested reversion in fee simple (reversions are alienable)
d. In year 4, B dies, leaving B Jr. as sole heir.
i. B Jr. has an indefeasibly vested reversion in fee simple.
e. In year 5, A dies, leaving A jr. as sole heir.

i. B Jr. has a FSA

ii. A Jr. has nothing

f. In Year 6, C dies, leaving C jr. as sole heir.

i. Nothing to C or C Jr.

g. In year 7, B Jr. grants “to D and the heirs of his body.”

i. D has a fee tail, while B Jr. has indefeasibly vested reversion in fee simple.

2. O grants “to A for life, then to B for life.”

a. Then, O qcd to C.
i. A has a life estate in fee simple

ii. B has a vested remainder in life estate

iii. C has an indefeasibly vested reversion in fee simple

iv. O had an indefeasibly vested reversion in fee simple

3. O grants “to A for life, then to B and her heirs.”

a. Then, O qcd to C.

i. A has a present possessory life estate

ii. B has a future interest as a indefeasibly vested remainder in fee simple

iii. O has nothing

4. In Year 1, O grants “to A for life, then to B and her heirs.”  In year 2, O qcd to C.

i. A has a present possessory life estate

ii. O has nothing and C has nothing.

b. In year 3, A qcd to B.

i. B has a FSA by Merger

1. merging a life estate per autre vie and a remainder in fee simple to make the FSA

c. In year 4, B qcd to D.

i. D has a FSA
d. In year 5, B dies, leaving B Jr. as sole heir.

i. nothing

e. In year 6, A dies.

i. nothing

5. O “to A for life, then to B and his heirs.”  FINAL EXAM
i. O has nothing

ii. A has a present possessory life estate

iii. B has an indefeasibly vested remainder  in fee simple

b. Then, O dies, leaving O Jr. as his sole heir.

i. O Jr has nothing

c. Then, b qcd to C.

i. C has the indefeasibly vested remainder in fee simple

d. Then, B dies, leaving B Jr. as his sole heir.

i. Nothing

e. Then A dies.

i. C has the FSA 

f. Then, C “to D and the heirs of his body, then to E and his heirs.”

i. D has a FT

ii. E has an indefeasibly vested remainder in fee simple

iii. C has a reversion subject to defeasement
6. O grants “to A for life, then to B’s heirs.”

i. A has a present possessory life estate

ii. B has nothing

iii. B’s heirs have a contingent remainder in fee simple

1. gap in seisen for B to die

2. Rule of Porfoy v. Rogers, that if it could be a contingent remainder and an executory interest, go with CR.

3. If B dies, then Heirs have an indefeasibly vested remainder subject to open

4. If A committed a felony (like they were trying to get Giles Corey to do) then he would lose property.

iv. O has a vested reversion in fee simple.
1. contingent remainders are destructible.

2. If A outlives B, then O gets nothing.

3. If B outlives A, then O gets his land back.

b. Then, O qcd to C.

i. C has same as O above
7. O grants “to A for life, then to B’s Children and their heirs.”

i. A has a pp life estate

ii. B’s children have a contingent remainder (if they are not born yet)

1. if some are born, then they have “a vested remainder subject to open”

2. B’s heirs are not ascertainable at the time of this grant, so it is contingent.

a. 2nd question: is it subject to a condition precedent? (not necessary if first makes contingent)

i. B’s death is the condition precedent.
iii. O has vested reversion subject to complete defeasance

b. Then, O qcd to C.

i. C has vested reversion subject to complete defeasance in fee simple
c. Then, B has three children: D,E,F.

i. D,E,F have a vested remainder in fee simple subject to open

ii. C has nothing

d. Then, D dies, leaving all of her property to G.
i. G has a 1/3 vested remainder subject to open

e. Then, A dies, then B has a 4th Child: H

i. G, E, F all have a 1/3 FSA in A’s previous life estate
ii. H has nothing

1. Class closes on A’s death

2. can also close on B’s death

8. O “to A for life, then to A’s children and their heirs.”  At the time of the grant from O, A has one child, B.  

i. A has a present possessory life estate

ii. B has a vested remainder subject to open

iii. O has nothing

b. B qcd to C.

i. C has a vested remainder subject to open

c. A has a second child, D.

i. C and D both have a vested remainder subject to open

d. A qcd to E.

i. E has a present possessory life estate per autre vie

ii. C and D = same

e. E has a child, F.

i. E = same

ii. F = nothing

f. A dies

i. C and D both have ½ FSA in A’s estate

ii. E has nothing

g. Two years later, D qcd to C.

i. C has full FSA in estate

h. Then, C “to G for life, then to G’s heirs.”

i. G has a present possessory life estate in fee simple

ii. G’s heirs have a contingent remainder in fee simple

iii. C has a vested reversion in fee simple

1. but can go away as soon as G has dies with at least one heir
iv. Rule of Shelley’s Case, 

1. When you see a present estate in a person and a future interest in that person’s heirs, then you apply rule in Shelley’s case 

2. G would have a life estate + G has an indefeasibly vested remainder in fee simple (we don’t follow the intent)

3. this becomes a FSA

9. O grants “to A for life, then to B and his heirs if B marries C.”

i. A has a pp estate for life

ii. B has a contingent remainder in fee simple [condition precedent]
1. he has to marry C

iii. O has a vested reversion in fee simple subject to complete defeasence
b. Then, B marries C.

i. B has a indefeasibly vested remainder in fee simple 
1. no more condition precedent

ii. O’s reversion has been destroyed

c. Then, O qcd to D.

i. D has nothing

10. O grants “to A for life, then to B and his heirs if B marries C.”

i. A has a pp life estate

ii. Same as above

iii. O has a vested reversion in fee simple subject to complete defeasance

b. Then, A dies.

i. O has a FSA, B’s remainder has been destroyed by A’s death with out meeting the condition precedent

c. Then, O qcd to D.

i. D has a FSA
11. O “to A for life, then to B for life, then to A’s heirs.

i. A has a pp life estate 

ii. B has a indefeasibly vested remainder in life estate

iii. A’s heirs have a contingent remainder in fee simple

iv. O has a vested reversion in fee simple subject to complete defeasance

v. Also

1. A has a pp life estate + an indefeasibly vested remainder in fee simple and B has a vested remainder in life estate, which means

a. O had nothing

b. Then, A qcd to D. 
i. D has a pp life per autre vie and a vested remainder in fee simple
12. O to A for life, then to B for life if B marries C, then to A’s heirs.

i. A has a pp life estate

ii. B has a contingent remainder in life estate

iii. A’s heirs have a contingent remainder in fee simple

iv. Also

1. A has a life estate and A has an indefeasibly vested remainder in fee simple

b. Then, A qcd to D.

i. D has a pp life estate per autre vie and indefeasibly vested remainder in 
1. thus merger and alienated destroys the contingent remainder, so D has a FSA b/c Shelley’s Case applies
13. O “to A for life, then to B and his heirs if A dies before B.”

a. A has pp life estate

b. B has a contingent remainder in fee simple
c. O has a vested reversion in fee simple subject to complete defeasance

14. O “to A for life, then, if A dies before B, to B for life.”

a. A has pp life estate

b. B has a vested remainder in life estate

c. O has indefeasibly vested reversion in fee simple

15. O “to A for life, then to O’s children and their heirs.”

i. A has a pp life estate

ii. O’s children have a contingent remainder in fee simple 
iii. O has a vested reversion in fee simple subject to complete defeasance
b. Then, O qcd to D.

i. D has vested reversion in fee simple subject to complete defeasance
16. O “to A for life, then to O’s heirs.”

i. A has a pp life estate

ii. O has a indefeasibly vested reversion in fee simple b/c Worthier Title

1. before that, O’s heirs have a contingent remainder in fee simple
2. O would have a vested reversion in fee simple subject to complete defeasance
3. If you see a remainder in someone’s heirs, you like to see if they are heirs of the grantor, then you probably have a doctrine of worthier title
4. What do you do?  - pg. 498 – 

a. If it is a testator’s heirs – it is automatically reverted to testator

b. Grantor – rebuttable presumption that the grantor intended to retain the reversion

i. Today….it is not automatic.
iii. O’s heirs have nothing

b. Then, O qcd to D.

i. D has an indefeasibly vested reversion in fee simple b/c Worthier Title

17. Testator “to A and her children.”

a. HINT: THIS IS A “TRICK’ CASE THAT CAN BE ANSWERED BY CONSULTING POWELL.

b. WHAT’S THE COMMON-LAW SOLUTION IF A HAS NO CHILDREN AT THE TIME OF THE GRANT?
i. A has a fee tail (Rule in Wild’s case)
ii. The children have nothing
iii. O has a indefeasibly vested reversion in fee simple
c. IF A HAS CHILDREN (B AND C) AT THE TIME OF THE DEVISE?  

i. A, B, and C each have joint tenancy in life estate

1. since the words, “to A and her heirs” were not used, it was a life estate

d. WHAT ABOUT THE MODERN OUTCOME IN EACH SITUATION?

i. First case

1. A has a life estate

2. A’s children have a contingent remainder in fee simple
3. O has a vested reversion in fee simple subject to complete defeasance

ii. Second Case

1. it is as if it reads to A,B, and C and to the heirs in common
2. O would have nothing
18. O “to A for life, then to the heirs of A’s body, but if A dies w/out issue, then to B for life, then to the heirs of B’s body.” (Assume Illinois case law before 1950)

a. Evans v. Giles
i. Shelley’s case was abolished
ii. Changed the fee tail
1. in ohio, the child had to survive him to get the fsa from a fee tail
2. in Illinois, there is no condition of surviving
iii. A has a pp life estate

iv. A’s heirs have a remainder in fee tail subject to open

v. B has a contingent remainder in life estate

vi. B’s heirs have a contingent remainder in fee simple subject to open

vii. O has a reversion

b. Then, B has child, C.

i. C has a contingent remainder in fee simple subject to open

c. Then, C dies w/out ever having had children.

i. same

d. Then, A dies, w/out ever having had children.

i. The estate transfer to B for life

ii. B’s possible future children have a contingent remainder subject to open

iii. O has a reversion

19. O “to A for life, then, 25 years after A’s death, to B and his heirs.”

i. If you have an executory interest, ask first

1. Is it springing?

a. Gap in seisin? 

i. If yes, then springing

2. Apply the rule against perpetuities

a. Favors alienability

b. Disfavors dead hand control

c. Uncertainties involving land will be resolved within a certain period.

d. The period

i. All lives in being, plus 21 years

e. Applying

i. Kill everyone in the problem

b. A has a pp life estate

c. B and his heirs have a springing executory interest in fee simple that is “wiped out by RAP

d. O has an indefeasibly vested reversion in fee simple

20. O “to A and her heirs, but if B should complete medical school, then to B and his heirs.”
a. B is in high school with a “D” average.

i. A has a pp estate in fee simple subject to an executory limitation
ii. B has a shifting executory interest in fee simple that is not WOBRAP

1. Because B is alive during his lifetime

iii. O has nothing

21. O “to A and her heirs so long as the property is used as a Gas Station, then to B and her heirs.”

i. A has pp estate in fs with an executory limitation

ii. B has a shifting executory interest in fee simple – is WOBRAP

1. it is not rude

2. so the interest is wiped out

iii. Thus, A now has a fee simple determinable
iv. O has a possibility of reverter

b. Then, O qcd to C.

i. C has nothing, b/c the possibility or reverter is not alienable.
22. O “to A for life, then to the first of B’s children to be graduated from medical school and his or her heirs.”

a. B has two children: C is in college and D is in the 4th year of medical school.

i. A has a pp life estate 

ii. B’s children have an alternating contingent remainder in fee simple

1. you must apply RAP, even thought it rarely applies to contingent remainders after life estates

iii. O has a vested reversion in fee simple subject to complete defeasance

b. Then, O qcd to E.

i. E has vested reversion in fee simple subject to complete defeasance

23. Granter “to my nieces and nephews who reach age 19 and their heirs.”

a. Grantor’s parents are alive; his mother is 80 years old.

i. Nieces and nephews have a springing executory interest in fee simple is WOBRAP

1. b/c mom can still adopt and thus more children could have more children, forever leaving open the perpetuity b/c one can’t determine the lives to measure.

2. in the world of perpetuities, babies can have babies

a. precocious babies

b. Grantor has a FSA
i. Granter has property since it will never spring away.

24. Testator “to my nieces and nephews who reach age 19 and their heirs.
a. Change it so that parents are dead, and testator has two siblings, one brother and sister

i. Why does it not break rule against perpetuities

1. b/c you have 21 years after the death of lives in being mentioned in grant or the people that have to make it happen.

b. Nieces and nephews have a springing executory interest not wiped out by RAP.

25. T sets up a trust, the income from which goes to “A charity” so long as a specified charitable purpose is followed, then income to “B charity” so long as a specified charitable purpose is followed, then income to “C charity” so long as a specified charitable purpose is followed, then income to “D Charity” so long as a specified charitable purpose is followed, then income to E (a person) and his heirs.

a.  Charity A has a present possessory estate in fee simple with an executory limitation
b. B, C, and D are all shifting executory interests in fee simple not WOBRAP
i. b/c charities are OK

c. E has a shifting executory interest in fee simple that is WOBRAP.

26. O “to A for life, then to A’s widow for life, then to her children and their heirs.”

a. A has a pp life estate

b. A’s widow has a contingent remainder in life estate

i. Will vest or fail to vest in A’s life

ii. Contingent remainders are not destructible at modern law
1. so they dismantled the rule of perpetuities
iii. Infectious invalidity – invalidate one thing, but its so infectious you have to wipe out even more things.
c. A’s children have a contingent remainder in fee simple that violates the rule against perpetuities
i. O dies and then A’s widow is born, then A marries A’s widow, and A then A dies, and 25 years later, A’s child is born (unborn widow hypothetical)

d. O has a vested reversion in fee simple subject to complete defeasance

27. O “to A and his heirs when the 2003 Florida Gators Football Team wins the 2003 SEC Football Championship.”  The Gators need to win a few more games in order to qualify for the SEC Football Championship Game.

a. A has a springing executory interest in fee simple not WOBRAP

b. O has “he who hath no name”

28. O “to A and his heirs, but if the property is ever used for a restaurant, then to B and his heirs.”

i. A has a pp estate in fee simple subject to an executory limitation
ii. B has a shifting executory interest in fee simple is WOBRAP
iii. A has a FSA

b. One year later, A uses the property as a restaurant.

i. A has a FSA, still
ii. B has nothign
c. One year later after that, A “To C and his heirs so long as C does not uses the property as a Gas Station, then (If C does so use the property) to D and his heirs.”

i. A has nothing

ii. C has a pp estate in fee simple with an executory limitation

iii. D has a shifting executory interest in fee simple not WOBRAP

d. One year later, C uses the property as a Gas Station.

i. C has nothing

ii. D has a FSA
First Universalist Society of North Adams v. Boland
155 Mass. 171

29 N.E. 524 (1892)

I. Facts: Jo Clark formed the plaintiff society on April 9, 1842.  It was based off of the 1803 general convention.  On April 3, 1854, Clark for the expressed consideration of nine hundred dollars conveyed the land in question by a deed containing the usual covenants to the plaintiff society, with the clauses of “when it is diverted from said uses, the title shall forever cease and be forever vested in the following named persons.”  The agreement in question was made by the parties on April 20, 1891, but the defendant, upon the tender of a deed to him from the plaintiff, refused to carry it out, on the ground, among others, that the plaintiff society never was seised in fee simple, but at most obtained only a qualified or conditional fee, and could not convey a good and clear title.

II. Procedure:  

III. Issue: Whether the limitation of remainder to all parties is valid?

IV. Holding: No.  It is void for remoteness.

V. Reasoning: The words used in the estate allows the estate to continue until a certain event, and then to cease.  Because the estate may last forever, it is a fee.  Because it may end on the happening of that event, it is what is usually called a determinable or qualified fee.  Clark’s possibility of reverter is not invalid for remoteness.  It has been expressly held by this court, that such possibility of reverter upon breach of a condition subsequent is not w/in the rule against perpetuities.  

VI. Conclusion: Possibility of reverter will last over the rule of perpetuities.

Hermitage Methodist Homes of Virginia v. Dominino Trust Company
239 Va. 46; 387 S.E.2d 740 

Supreme Court of VA, 1990

I. Facts: The trustee sought the trial court’s aid and guidance in administration of the trust and in construction of certain racially discriminatory trust provisions applicable to private educational institutions.  IN 1956, Jack Adams executed his will establishing the trust in question.  Article IV of the codicil provides that the residuum of Adam’s estate be held in trust and the income therefrom be distributed pursuant to clause (a): “So long as Price Edward School admits only members of the White Race my said trustee shall pay the net income to the foundation.”  Further, the clause says that if violation then to next school on same contingencies.  The final beneficiary of the successive gifts over is Hermitage Methodist Homes of Virginia without the limitation of described contingencies.  In 1987, appellee Dominion Trust company filed the present suit naming as parties defendant the income beneficiaries and the Attorney General of VA.  

II. Procedure: The lower court denied Hermitage’s motion for money.  Found that all racially discriminatory trusts are unconstitutional and void and further determined that Prince Edward should remain the principal receiver of funds.

III. Issue: First, are the discriminatory provisions of Article IV valid, or are they unconstitutional and invalid?  Second, if such provision are invalid, is the primary educational bequest of the trust nevertheless valid, or must if fail, requiring future income to be paid to Hermitage?  And third, if the provisions are invalid, is the doctrine of cy pres applicable?

IV. Holding: The article is invalid.  The education trust is invalid.  Cy pres does not apply.

V. Reasoning: The first issue was easiest and explanatory from 14th amendment perspective.  The way to determine the second issue was to determine if the language in the article was of limitation or a condition.  Prince Edward relies on Meek saying that when a condition subsequent is held invalid, the taker still takes.  Thus, Prince Edward believed that the article contained a condition subsequent.  The court examined what makes a special limitation, like words “while,” “during,” “as long as,” and “until.”  From this basis, it is clear that the will contained words of limitation and not conditions.  According to Minor, if a condition subsequent is unlawful, a court can merely excise the offending language and leave the remainding estate intact.  But where, a gift or estate subject to limitation is unlawful, in order to cure the defect the court must terminate the entire gift or estate.  Therefore, unlike in Meek, the interests of the educational charities fail completely.  
VI. Conclusion: According to Minor, if a condition subsequent is unlawful, a court can merely excise the offending language and leave the remainding estate intact.  But where, a gift or estate subject to limitation is unlawful, in order to cure the defect the court must terminate the entire gift or estate.

Paradine v. Jane
Aleyn 27, 82 Eng. Rep. 897 (K.B. 1647)

I. Facts: Plaintiff declares upon a lease for years rendering rent at the four usual feasts; and for rent behind for three years, ending at the Feast of the Annuciation.  Defendant pleads that German prince alien enemy to the King with hostile troops did enter upon the defendant’s possession, and him expelled, and held out of possession from the 19 of July 18 Car.  

II. Procedure: Plaintiff demurred, and the was resolved insufficient

III. Issue: Whether the invasion by troops excused rent payment.

IV. Holding: Resolved that the matter of the plea was insufficient; for though the whole army had been alien enemies, yet he ought to pay his rent.

V. Reasoning: And this difference was taken, that where the law creates a duty or charge, and the party is disabled to perform it w/out any default in him, and hath no remedy over, there the law will excuse him.  As the lessee is to have the advantage of casual profits, so he must run the hazard of casual losses, and not lay the whole burthen of them upon his lessor.

VI. Conclusion: Unless there is an actual provision in the lease, tenant must pay rent.

Dyett v. Pendleton
8 Cow. 727 (N.Y. 1826)

I. Facts: February 1820, from time to time, introduced into the house divers lewd women or prostitutes, and kept and detained them in the said house all night, for the purposes of prostitution.  The ∆, being a person of good and respectable character, was compelled, by the repetition of the said indecent practices and proceedings, to leave the said premises, and did, for that cause, leave the same on or about the beginning of March, 1820, after which he did not return thereto.

II. Procedure: appealed

III. Issue: Whether it was necessary abandonment of the premises on the part of the tenant, or compelled by the moral turpitude of the landlord.

IV. Holding: Yes.  For ∆.

V. Reasoning: (Crary) – I should decide against the plaintiff, satisfied that if the same case had ever existed, the principal actor in it had not aspired to immortality by publishing his own infamy.  

VI. Reasoning: (Spencer) – No man shall derive benefit from his own wrong.
VII. Dissenting: (Colden) – To hold for the ∆ would introduce a new and very extensive chapter in the law of the landlord and tenant.

VIII. Conclusion: Change in the circumstances by the landlord on the tenant should be held as constructive notice of eviction and tenant should not be held liable for rent if he so leaves.

Jacobs v. Morand
59 Misc. 200, 110 N.Y.S. 208 (Sup. Ct. 1908)

I. Facts: The action was brought to recover the sum of $50.  On behalf of the ∆ evidence was given that the apartment, including the beds and closets, and all the rooms, was overrun with water bugs and bedbugs.  No evidence was given of an express covenant in the lease to keep the apartment free from vermin.

II. Procedure: The complaint was dismissed, with costs, and the judgment is sought to be supported on the ground that the presence of the vermin constituted a constructive eviction.  

III. Issue: Whether this case constituted constructive notice.

IV. Holding: No. reversed

V. Reasoning: Absence of such a covenant, the lessee, under the circumstances detailed above and in the absence of fraud, deceit, or wrongdoing on the part of the plaintiff, ran the risk of the condition of the property in that regard.  The fact that the rooms occupied by the tenant were overrun with vermin, namely bedbugs, cockroaches, croton bugs, and red ants, making it inconvenient to inhabit the premises and rendering them untenantable, did not constitute a constructive eviction of the tenant.

VI. Conclusion: If the condition was present upon entrance and there was no express covenant to prevent the growth of a condition, then the tenant had not right to leave.

Remedco Corp. v. Bryn Mawr Hotel Corp.
45 Misc. 2d 586, 257 N.Y.S.2d 525 (Civ. Ct. 1965)

I. Facts: Landlord seeks to bring to an end the lease of the entire building located at 420 west 121st Street, NY City, which lease has thirteen years to run, b/c of the long course of conduct of roomers involving narcotics addiction, prostitution, attempted rape, homicide and other disreputable occurrences.  

II. Procedure: Holdover from summary proceeding.

III. Issue: Whether the landlord can terminate a tenancy where the permitted use, though on its face a legal one, actually turns out to be a haven for degradation dangerous to the entire community.

IV. Holding: Yes.

V. Reasoning: Unless there is the most persuasive basis therefore, tenant should not have available such a defense to excuse it from adopting a more effective and rigorous tenant selection procedure.  It could never have been intended that technical lease provisions can are to be the device by which the tenant can ignore its obligations to the public and the community, not only to cure evil conditions after their eruption, but also to take reasonably effective measures to prevent their occurrence.  
VI. Conclusion: Tenant cannot hide behind provisions to be protected from eviction when it is not upholding the spirit of the rules.

People Ex Rel. Tuttle v. Walton
2 Thompson & Cooks 533 (N.Y. Sup. Ct. 1874)

I. Facts: Removal of tenant for nonpayment of rent.  Tenant counterclaimed about repairs he made.

II. Procedure: Ruled in favor of landlord.

III. Issue: Whether the counterclaims affect the ruling.
IV. Holding: No.

V. Reasoning: basic law

VI. Conclusion: The statute relating to the allowances and off-sets and counter-claims have no application to the proceedings provided for the removal of tenants for the nonpayment of rent.  They are solely applicable to actions, and to such actions only as are mentioned in the statutes.

Bowles v. Mahoney
202 F.2d 320 (D.C. Cir. 1952), cert. denied, 344 U.S. 935 (1953).

I. Facts: Appellant, Sarah Bowles, is the owner of a parcel of ground at 2320 H Street.  Along the sideline of the property is a passageway two and one-half feet wide which extends from the front sidewalk through the parking and under the house through a tunnel-like opening.  A permit for the erection of the retaining wall in the parking was issued by the District of Columbia on February 18, 1896.  On December 15, 1936, B.F. Saul Company leased the entire premises to one Luke Gaither.  The lease doesn’t obligate the landlord to make repairs.  On March 30, 1948, Mrs. Armstrong’s son, Ralph, who was then seven years old and who lived with his mother, was at play in the passageway above described at a point perhaps half way between the property line and the front sidewalk, which was therefore in the area known as the parking.  A portion of the wall collapsed and struck him, inflicting serious injuries.  Armstrong testified that, two years before the accident, she had noticed a crack in the wall and informed Saul Company about it.  
II. Procedure: Jury found for the plaintiff in the sum of $2,500.00 against both defendants.  Both parties appeal on the basis that there should have been a directed verdict.

III. Issue: Whether Mrs. Bowles (owner of complex) owed the child the duty of maintaining the wall in good repair.
IV. Holding: Reversed and remanded.  Owner owed no duty as the right was conveyed. D.C. is judgment proof b/c the owner could have fixed problem.

V. Reasoning: The rule is that the duties and liabilities of a landlord to persons on the leased premises by the invitation of the tenant are those owed to the tenant himself.  Thus, Mrs. Bowles is not liable for the child’s injuries unless she would have been liable to her tenant, Luke Gaither, had he been injured under similar circumstances.  Absent any statutory or contract duty, the lessor is not responsible for an injury resulting from a defect which developed during the term.  Gaither let the wall break down on his own.  Thus, no responsibility.  As between the owner of the premises and the District, there can be no doubt that the former had the duty of maintaining the retaining wall in good repair.  

VI. Conclusion: Defects occurring during the term of the lease, when the landlord never promised to fix the defects, clear the owner of liability.  

VII. Dissent: (Bazelon) – The key to the decision lies in its adherence to the rule at common law that absent any statutory or contract duty, the lessor is not responsibility for an injury resulting from a defect which developed during the term.  In order to keep pace with modern times, the law should recognize that when one pays for the temporary use of a dwelling, the parties contemplate that insofar as reasonable care on the part of the owner can assure it, the dwelling will be safe and habitable, not only at the time possession is delivered but throughout the period for which payment is made.  Landlord who leases a property should be held to a continuing obligation to exercise reasonable care to provide that which the parties intended he should provide, namely, a safe and habitable dwelling.  For the lease did not expressly make the tenant responsible for repairs and there is no doubt that the owner of this dilapidated dwelling failed to exercise reasonable care to prevent the collapse of the cracked retaining wall.    Two reasons  have been advanced to justify the perpetuation of the rule at common law under modern day conditions.  1. it is said that the tenant should bear the responsibility for repair during the term of the lease b/c his control and possession of the premises give him the opportunity to know their condition, whereas the landlord has no such opportunity.  2. More sophisticated reason for relieving the landlord from liability is the hypothesis that “it is still socially desirable not to discourage investment in and ownership of real estate, particularly private dwellings.  He feels that this a fallacious oversimplification to suppose that the common law rule has much to do with the rate of investment in real property.  He makes a poverty argument against it.  
Whetzel v. Jess Fisher Management Co.
282 f.2d 943 (D.C. Cir. 1960)

I. Facts: March 1, 1956, Audrey Whetzel rented an apartment from the appellee fro $75.00 per month upon a one-year lease which did not affirmatively place the burden of repairs, other than those caused by the tenant’s negligence, on either party.  On June 30, 1956, four months after she entered into possession, the entire bedroom ceiling fell, causing the injuries of which she complains.  Appellant contends that the Housing regulations establish a standard of conduct for the landlord, which, if negligently breached allows an injured tenant to recover.  

II. Procedure: Summary judgment against the plaintiffs.

III. Issue: Wheterh these regulations, after Bowles, impose a “statutory duty” on the lessor not presented in Bowles.

IV. Holding: Yes. Reversed.

V. Reasoning: A majority of American courts hold that the unexcused violation of a statute which is intended to protect a class of persons, of which the plaintiff is a member, against the type of harm which has in fact occurred is negligence per se.  Must look at the statute and determine if it is attempting to place a duty upon the landlord.  In this case, they saw a clear intention of burden.  But one statute also created a duty of care which the appellant owes to herself.  Breach of this duty is at least evidence of contributory negligence.  She is not barred from trial though.  1. the jury would still need to determine the question of proximate cause.  2. pleadings and affidavits which constitute the present record do not provide an adequate basis for determining whether the plaintiff appellant was contributorily negligent as a matter of law by occupying  non-conforming premises.
VI. Conclusion: Tort property liability in negligence per se cases should go to a jury to determine proximate cause, regardless of contributory negligence.

Kanelos v. Kettler
406 F.2d 951 (D.C. Cir. 1968)

I. Facts: Appellant sued appelle for damages on account of personal injuries sustained in a fall allegedly caused by negligent failure to maintain the safety of an apartment which appellee had lease to appellant.  On three separate occaisions prior to her fall, appellant reported the defect to appellee and asked that it be corrected, but nothing was done about it.  

II. Procedure: Appellee moved for directed verdict on the hypothesis that no negligent on his part had been shown.  Trial judge granted the motion on the ground that appellant had assumed the risk of injury from the faulty door sill.  

III. Issue: Whether landlord owed a duty

IV. Holding: Reversed and remanded for a new trial.

V. Reasoning: A defendant who, by his own wrong, has compelled the plaintiff to choose between two evils cannot be permitted to say that the plaintiff is barred from recovery b/c he has made the choice.  One’s acceptance of a risk of harm created by another’s nonperformance of duty does not represent a free choice where there is no feasible alternative save to sacrifice an interest which the duty exists ultimately to subserve.  Thus, landlord owed a duty under the regulations and did not deliver on it.  
VI. Conclusion: When landlord owed a duty and presented a tenant with no real choice to avoid a hazard made by defendant, then liability will be enforced.
Brown v. Southall Realty Co.
237 A.2d 834 (D.C. 1968)

I. Facts: This appeal arises out on action for possession brought by appellee-landlord, against appellant-tenant, Mrs. Brown, for nonpayment of rent.  Mrs. Brown contended that no rent was due b/c it was an illegal contract.  

II. Procedure: The court held to the contrary and awarded appellee possession for nonpayment of rent.

III. Issue: Whether an illegal contract is grounds for not paying the rent.
IV. Holding: Reversed.

V. Reasoning: It appears that the violations known by appellee to be existing on the leasehold at the time of the signing of the lease agreement were of the nature to make the “habitation” unsafe and unsanitary.  To uphold the validity of this lease agreement, in light of the defects known to be existing on the leasehold prior to the agreement would be to flout the evident purposes for which sections 2304 and 2501 were enacted.  The more reasonable view is, therefore, that where such conditions exist on a leasehold prior to an agreement to lease, the letting of such premises constitutes a violation of Sections 2304 and 2501 of the Housing Regulations, and that these sections do indeed “imply a prohibition” so as “to render the prohibited act void.”  

VI. Conclusion: Conditions in place before someone took a lease does not preclude the tenant from demanding that they are improved.  
Diamond Housing Corp. v. Robinson
257 A.2d 492 (D.C. 1969)

I. Facts: Appellant-landlord intiated two successive suits for possession of an unfurnished house leased to appelle-tenant which resulted in judgment in both cases for appellee.  In the first suit appellant sought possession under a written lease for nonpayment or rent.  Appellee raised two defenses to the claim for possession: (1) She had not waived her statutory right of thirty days’ notice to quit; and (2) that the written lease was void and unenforceable b/c it was an illegal agreement.  

II. Procedure: The jury in the trial below rendered special verdicts in favor of appellee on each defense.  

III. Issue: Whether the notice to quit waiver provision is an unconscionable term.  Whether the lease was unenforceable to begin with.

IV. Holding: No. It was legal.  Yes, the lease was bad.  Affirmed.

V. Reasoning: The notice to quit waiver was in bold print, thus she did waive her right.  However, she relies on the opinion in Brown v. Southall as the basis of her second defense.  In Brown, the court held that where a landlord leases a premises knowing that Housing Code vioalions exist on the premises  which render it unsafe and unsanitary, such lease is illegal and void and cannot be the basis of the landlord’s cause of action.  It is not enough that housing code had not reported violations to distinguish the case from Brown.  Violations will always be grounds for unenforceable contract.  The generally accepted rule is that entry upon a premises under a void and unenforceable lease creates a tenancy at will.  In this case, there is a tenancy at sufferance and it requires 30 days notice to be kicked off.
VI. Conclusion: When a tenant has been kicked off of property for failure to pay rent, but it is held that the contract was unenforceable as a result of violations of Housing Code, then the tenant will become a tenant at sufferance and will guaranteed 30 days notice before it is kicked off.
Javins v. First National Realty Corp.
428 F.2d 1071 (D.C. Cir. 1970)

I. Facts: By separate written leases, each of the appellants rented an apartment in a three-building apartment complex in NW Washingotn known as Clifton Terrace.  The tenants admitted that they had not paid the landlord any rent for April.  However, they alleged numerous violations for the Housing Regulations as “an equitable defense or a claim by way of recoupment or set-off in an amount equal to the rent claim.  They offered to prove some 1500 violations.  They admitted that these violations had arisen since the term of the lease had commenced.  

II. Procedure: Court of General Sessions ruled proof of such violations inadmissible when proferred as a defense to an eviction action for nonpayment of rent.  Court of Appeals upheld this ruling.  

III. Issue: Whether housing code violations which arise during the term of a lease have any effect upon the tenant’s obligation to pay rent.  

IV. Holding: reversed and held that a warranty of habitability, measured by the standards set out in the Housing Regulations for the D.C., is implied by operation of law into leases of urban dwelling units covered by those Regulations and that breach of this warranty gives rise to the usual remedies for breach of contract.

V. Reasoning: In their judgment, the old no-repair rule cannot coexist with the obligations imposed on the landlord by a typical modern housing code, and must be abandoned in favor of an implied warranty of habitability.  In their judgment, the common law itself must recognize the landlord’s obligation to keep his premises in a habitable condition.  This conclusion is compelled by three separate considerations.  First, we believe the old rule was based on certain factual assumptions which are no longer true. Second, we believe that the consumer protection cases discussed above require that the old rule be abandoned in order to bring residential landlord-tenant law into harmony with the principles on which those cases rest.  Third, we think that the nature of today’s urban housing market also dictates abandonment of the old rule.  The court recognizes that old days, people wanted the land, nowadays, they just want the a place to live.  Since the lessees continue to pay the same rent, they were entitled to expect that the landlord would continue to keep the premises in their beginning condition during the lease term.  It is precisely such expectations that the law now recognizes as deserving of formal, legal protection.

VI. Conclusion: Warranty of habitability, measured by the standards set out in the Housing Regulations for the D.C., is implied by operation of law into leases of urban dwelling units covered by those Regulations and that breach of this warranty gives rise to the usual remedies for breach of contract.  At the trial court, the finder of fact must make two findings: (1) whether the alleged violations existed during the period for which past due rest is claimed, and (2) what portion, if any or all, of the tenant’s obligation to pay rent was suspended by the landlord’s breach.
McKnight v. Basilades
19 Wash. 2d 391, 143 P.2d 307 (1943)

I. Facts: Defendant Ruth Allison is the child of appellant and his wife Alice.  During the year 1907 the family moved to Seattle, where appellant engaged in business and acquired two pieces of real property, one known in the evidence as the “little house,” located at 326 West forty-first Street, and the other, known as the “big house,” located 5203 First Avenue Northwest, both in the city of Seattle.  Alice Basilides died intestate.  Appellant has been in possession of both pieces of property since the death of his wife, and has paid all the taxes and assessments levied against the property.  Appellant never made any claim to respondents that he was the sole owner of the property, nor did respondents make any claim to the property during the same period of time.  
II. Procedure: Lower court ruled in favor of respondents and held that appellant would have to pay some money.

III. Issue: Whether appellant’s work on the property constituted adverse possession when other cotenants could have been living their?
IV. Holding: No. 

V. Reasoning: The general rule relative to securing title to property owned in common by adverse possession is “Although the exclusive taking of the profits by one tenant in common for a long period of time, with the knowledge of the other cotenant and w/out any claim of right by him, may raise a natural presumption of ouster upon which the jury may find the fact to exist, if it satisfies their minds, yet the law will not, from this fact, merely raise a presumption of such ouster.  Thus, the appellants acts do not amount to adverse possession.  No practical or reasonable argument can be advanced for allowing one in possession to reap a financial benefit by occupying property owned in common w/out paying for his personal use of that part of the property owned by his cotenants.  

VI. Dissent: The general accepted rule is that at common law one tenant in common who occupies all or more than his proportionate share of the common premises is not liable, b/c of such occupancy alone, to his cotenant or cotenants for rent or for use and occupation.  Since the adverse possession failed by reason of the permissive nature of his possession, he cannot be held liable for rent for the use of the “big house.”

VII. Conclusion: In matter where tenants in common do not all live on the land, the person living on the land will pay the rent for his use of the land.

Carlisle v. Parker
38 De. 83, 188 A. 67 (Super Ct. 1936)

I. Facts: Land was held by the husband and wife as tenants by the entirety.  A joint mortgage was given by them and subsequently foreclosed, the mortgage paid and the balance of the proceeds is now deposited in this court.

II. Procedure: ?

III. Issue: Whether the same estate or interest exists in the proceeds of sale as had existed in the real estate prior to sale; in other words, whether the fund represented by the proceeds of sale has attached to it those peculiar attributes of an estate by entireties which had existed prior to the conversion of the land into money.

IV. Holding: Joint interest in the profit.

V. Reasoning: The court called upon Leet v. Miller to hold that it was assumed tat estate by entireties could exist in personal property.  The interest of a wife in an estate by entireties is her separate property which she may hold free of her husband’s debts.  Foreclosure of land’s surplus must be treated as the husband and wife’s jointly.

VI. Conclusion: Tenancy by the entirety is protected from creditors, so that the wife does not have to pay for the husband’s debts with the estate.

Robinson v. Trousdale County
516 S.W. 2d 626 (Tenn. 1974).

I. Facts: Petitioners, husband and wife, sued Trousdale County for damages for the taking of certain real estate owned by them as tenants by the entirety, for the purpose of widening a public road adjacent to their property, and for incidental damages.  The answer of County asserts that petitioners are barred from seeking compensation and damages by virtue of a deed, executed by the husband alone, conveying the property involved to Trousdale county, in fee simple.
II. Procedure: Trial judge held that the husband was estopped to claim any damages b/c of the deed; that there were no incidental damages, and allowed the wife $530.00.  All parties appealed, and that court affirmed the judgment in all respects, except as to the ownership and disposition of the money.  Court directed (1) that this sum be held by the Clerk of the trial court and invested by him during the joint married lives of petitioners; (2) that should the husband die first, the entire recovery would be paid to the wife; (3) that should the wife die first the entire recovery would be paid to Trousdale county, and (4) in the event of a divorce, it would be distributed equally between the wife and Trousdale County.  All parties have petitioned for certiorari.

III. Issue: Whether this was an acceptable form of relief.

IV. Holding: No. Wife gets the money.

V. Reasoning: The court does not buy into the belief of other courts that the wife would hurt the marriage if she demanded an accounting of finances.  Thus, the court abolished the common law disability of coverture in Tennessee.  From this date forward each tenant shall have a joint right to the use, control, incomes, rents, profits, usufructs and possession of property so held, and neither may sell, encumber, alienate or dispose of any portion thereof except his or her right of survivorship, w/out the consent of the other.  
VI. Concurring: (Henry) – feels that the issue should have been decided on constitutional grounds of the 14th Amendment, §1.

VII. Conclusion: From this date forward each tenant shall have a joint right to the use, control, incomes, rents, profits, usufructs and possession of property so held, and neither may sell, encumber, alienate or dispose of any portion thereof except his or her right of survivorship, w/out the consent of the other.  
Discussion Questions (11/3)

You are to assume that, for 

I. O grants “to A, B, and C and their heirs as tenants in common.” 

i. 1/3 undivided interest in FSA as tenants in common.
1.  at common law you would have to say tenants in common b/c of the presumption of joint tenancy.
b. Then, A dies, leaving all of her real and personal property to C and D.

i. D = 1/6

ii. C = 1/6 and 1/3 = ½

1. Powell Rules – even if A died with D and E as only heirs, would they have joint tenancy.

a. No, b/c heirs take at tenants at common, and not joint tenancy.

iii. Recap:

1. B = 1/3, C = 1/3+1/6=1/2, 

2. [B(1/3), C(1/2), D(1/6)]

a. parantheses is the fractional interest

b. Brackets denote tenancy in common
c. Then, C qcd to B.

i. [B(5/6), D(1/6)]
d. Then, F offers to buy the property for $300 thousand.

e. Assume that the offer is reasonable and that all of the owners want to seel who gets the money. (and how much of it?)?

II. Everything is the same as in Question 1, except that the grant from O is “to A, B, and C and their heirs as joint tenants with rights of survivorship.”
i. A, B, C all have 1/3 interest in fsa as joint tenants
ii. {A(1/3), B(1/3), C(1/3)}
b. Then, A dies, leaving all of her real and personal property to C and D.

i. {B(1/2), C(1/2)}
1. D gets nothing cause of rights of survivorship
c. Then C qcd to B

i. Joint tenancy is severed and B has a FSA.

III. O grants “to A and B and C and their heirs as joint tenants with rights of survivorship.”
i. {1/3(A), 1/3(B), 1/3(C)}
b. A qcd “to D and E and their heirs.”

i. B and C each w/1/3 interest, D and E would each get 1/6 joint tenancy
1. joint tenancy b/c all unities are present
a. each has the right to occupy the whole
b. they each have an interest
c. did you get the interest at the same time
d. they each have the title
ii. [{D(1/6), E(1/6)} & {B(1/3), C(1/3)}]
c. A dies

i. Nothing happens

d. Then, C dies.

i. [{D(1/6), E(1/6)} & B(2/3)]
e. The, E dies, leaving all of her real and personal property to F.

i. [{D(1/3), B(2/3)}] b/c of survivorship of joint tenancy
f. Then, G offers to buy the property for $300 thousand.

g. Assume that the ofer is reasonable and that all of the owners want to seel who gets the money (and how much of it?)

i. B gets $200,000

ii. D gets $100,000

h. MODERN LAW CHANGES

i. [D(1/6), E(1/6) & {B(1/3), C(1/3)}]

1. b/c of modern law presumption for tenants in common

ii. nothing

iii. [D(1/6), F(1/6), B(2/3)]

iv. [D(1/6), F(1/6), B(2/3)]

IV. O grants “to A and B and their heirs as joint tenants with rights of survivorship”
i. {A(1/2), B(1/2)}

b. Then, A grants “to A and C as joint tenants with rights of survivorship.”
i.  [A(1/4), C(1/4), B(1/2)

1. unities would bar joint tenancy

a. different time and title, even though they have the same possession and interest

c. Then, a dies leaving all of her real and personal property to D.

i. [D(1/4), C(1/4), B(1/2)]

d. Then, e offers to buy the property for $300 thousand.

i. D = 75,000

ii. C = 75,000

iii. B = 150,000
e. Assume that the offer is reasonable and that all of the owners want to sell.  Who gets the money (and how much of it?)?

f. Common law,

i. A party would devise his property to his lawyer as a straw man, in order to break the title and create a joint tenancy.

V. T devises her land “to A and her children.”  At the time of T’s death, A had two children, B and C.

a. A, B, C have a life tenancy in joint (Rule of Wild’s case)

b. T has vested reversion in fee simple

c. Modern law

i. A, B, C have FSA as tenants in common

ii. T would have nothing

VI. O grants “to A and B and their heirs.”

i. Joint tenancy in FSA (A and B)

b. Then, A and B move onto the property.

c. Then A moves off the property and never steps foot on the property again.

d. 25 years later, D wants to buy the property.  With whom sould D negotiate?

i. You have to have an ouster for there to be adverse possession.

1. WOULD LOVE TO PUT ON FINAL EXAM

2. Best way to ouster is to write a letter saying that you intend to adversely possess.
VII. Now its your turn.  Study the Carlisle and Robinson cases and note 1 on page 857 (Minnie and George) carefully turn them into hypotheticals in class.

a. Carlisle
i. O to “A &B, husband and wife, as tenants by the entirety.

ii. A and B give a mortgage to X
1. In a lien theory state, this does not affect tenancy by the entirety

iii. B gives mortgage to FNB&T

iv. X forecloses

1. which satisfies X’s debt

v. FNB&T is seeking payment of loan to B

b. Robinson
i. O to A and B, Husband and Wife, as Tenants by the Entirety
ii. B to Trousdale County in Fee Simple (Part of Property)

iii. A and B sue county for damages for taking

c. Minnie
VIII. Did the Washington Supreme Court in McKnight v. Basilades follow the Statute of Anne?  (Hint: Check out Powell)

a. Statute of Anne – Gave cotenants a right of action against a cotenant who obtained “more than comes to his just share and proportion.”

i. Common law imposed no duty on an occupying cotenant to account to the others for his own use or for any income received for use of the property.

b. The American view = the occupying cotenant must account for outside rental income received for use of the land, offset by credits for maintenance expenses.  If the use devalues the property, then the cotenant must account for that.

Cushman Virginia Corp. v. Barnes
204 Va. 245, 129 S.E.2d 633 (1963).

I. Facts: Cushman filed a bill of complaint against Barnes, praying that an adjudication be made that there was appurtenant to the land of Cushman a right of way over the land of Barnes.  Barnes answered by claiming that there was no right of way over his property.  Evidence shows that the lands of Cushman and Barnes were originally parts of a large farm known as “Midway.”  Lot 1, was conveyed to W.O. Durette.  Lot 2, was conveyed to Frank Durette, together with the right of way through lot No. 1 to the County road.  Lot 3, together with the right of way by the present road through lots Nos. 2 and 1 to the County road was conveyed to Mary Durrette.  In 1930, Mary acquired a portion of Lot 2.  Cushman acquired its land, all a part of Lot 3, from Mary, by two deeds.  The first deed contained the right of way from his lot to hers.  The second deed conveyed small tracts.  No mention was made in the deeds of the right of way through lots 1 and 2 of Midway other than the reference to the termination of the thirty foot right of way in the center of the Durrett Road.  The present controversy arose when Cushman advised Barnes of its intention to subdivide the 126.67 acre tract and to use the Durrett Road in connection therewith.  

II. Procedure: Chancellor found that there was a right of way over Barnes’ land appurtenant to the Cushman tract.

III. Issue: Was this holding correct?  Did the chancellor err when he held that the road could only be used for residential purposes?

IV. Holding. Yes. No.

V. Reasoning: The court thinks that there is no merit in Barnes’ claim that the easement ended when it was not included in the sale of the land to Cushman.  Court relies on §55-50 of the code that states every deed conveying land shall, unless an exception be made therein, be constructed to include all buildings, privileges and appurtenances of every kind belonging to the lands therein embraced.  When Mary’s land was conveyed, it carried with it the use of the right of way, if accessible to it, unless an exception thereto was made in the deed.  As to the road use, the court found that when a right of way is granted over land, the servient estate, for the benefit of other land, the dominant estate, and the instrument creating the easement does not limit the use to be made thereof, it may be used for any purpose to which the dominant estate may then, or in the future reasonably be devoted.  Cannot change an easement after it is created.  

VI. Conclusion: When an easement appurtenant is created, it runs with the land and cannot be destroyed.  The easement in the way that it was originally created must stand, therefore to honor the original intent.
Kelly v. Ivler
187 Conn. 31, 450 A.2d 817 (1982).

I. Facts: Plaintiffs brought an action seeking damages and an injunction in an attempt to force the defendants to remove certain improvements from an easement which runs across the southernly portion of the defendant’s property and to enjoin them from interfering with their use of that easement.  ∆’s counterclaimed and said that they did not have any easement.  The plaintiffs do, however, claim an easement, reserved in a deed by a predecessor in title, of six feet in width along the southerly boundary of the defendants’ Lot 3 to the waters of Long Island Sound.  ∆’s have erected a fence along the southernly boundary of their property allegedly encroaching upon the plaintiff’s Long Island Sound easement.  Π have built speedbumps in the nine foot easement that ∆ uses and have placed cement blocks along the perimeter of the ∆’s parking space located in the 29.58 foot right of way.  On April 24, Stuart quitclaimed his interest in Lot 3 for one dollar to Marion.  One minute later, Marion conveyed her entire interest in Lot 3 to Orestes LaPolla by warranty deed.  In that quitclaim the deed did not mention “heirs or assigns” with regards to the easement.  
II. Procedure: The trial court found certain issues for both parties from which the ∆ appealed and the plaintiffs cross appealed.  Π’s received the LIS easement and ordered removal of drainage pipes that was messing it up.  However court also found that the fence was only a minor encroachment and should not be illegal.  Finally, they found that the bump was a nuisance in the nine foot easement, and so were the cement blocks.  

III. Issue: Whether the easement created originally passed all the way down to current owners, even though no mention of heirs or assigns was made.
IV. Holding: Yes.

V. Reasoning: Since the 1953 reservation clause does not contain words of limitation, i.e. heirs or assigns, we would ordinarily presume that a mere easement in gross was reserved thereby supporting the defendant’s argument.  When the “surrounding circumstances” are examined, however, it is apparent that the intentions of Stuart and Marion were to reserve a permanent easement.

VI. Conclusion: When deciding if an easement is in gross or appurtenant, the intentions of the parties have a strong effect on the holding.  When it is not expressly stated, the intention should be the major source for determining the outcome.

Baseball Publishing Co. v. Bruton
302 Mass. 54, 18 N.E.2d 362 (1938)

I. Facts: Plaintiff, engaged in the business of controlling locations for billboards and signs and contracting with advertisers for the exhibition of their placards and posters, obtained from the defendant on October 9, 1934, a writing signed but not sealed by the defendant whereby the defendant “in consideration of twenty-five dollars agrees to give” the plaintiff “the exclusive right and privilege to maintain advertising sign one ten feet by twenty-five feet on wall of building 3003 Washington Street, for a period of one year.  The lease was not effective until accepted by the plaintiff.  It was accepted in writing on Nov. 10, 1934, when the plaintiff sent the defendant a check for $25.  Check was returned, but the ∆ nevertheless erected the sign and also did the same for another year in the same manner.  
II. Procedure: The judge ruled that the writing was a contract to give a license.  ∆ appealed.  

III. Issue: Whether the contract was for a lease or a license.

IV. Holding: License

V. Reasoning: Distinction between a lease and a license is plain.  A lease of land conveys an interest in land, requires a writing to comply with the statute of frauds though not always a seal, and transfers possession.  A license merely excuses acts done by one on land in possession of another that w/out the license would be trespasses, conveys no interest in land, and may be contracted for or given orally.  The fact that one corner of the writing are found the words, Lease No. does not convert it into a lease.  Those words are merely a misdescription of the writing.  The revocation of a license may constitute a breach of contract, and give rise to an action for damages.  This case has an easement in gross, after a license was granted.

VI. Conclusion: License merely excuses acts done by one on land in possession of another that w/out the license would be trespasses, conveys no interest in land, and may be contracted for or given orally.
Moore v. Missouri Friends of the Wabash Trace Nature Trail, Inc.
991 S.W.2d 681; 1999

I. Facts:  1878, Rogers granted an interest in 100-foot strip of property to the Council Bluffs Railroad by a handwritten deed.  The deed restricted use of the tract to railroad purposes, providing that the grantee railroad would have rights in the property, “so long as tis used for Railroad purposes.”  Respondent owns the strip and feels that it has been reverted to him since the railroad has ceased its activities.  In 1879, James and Loveday Bullock, and Charles Bullock, also granted interests in 100-foot strips of their land to the Council Bluffs Railroad, “for the consideration of Five Dollars to the grantors in hand paid and the building of a wire fence on each side of the rail road track, and that in the case the construction of said railroad shall be abandoned or not pass over said land, the right to said land is to revert to the undersigned.  The railroad company operated and transferred interest in the business over the years until the early 1980s when the railroad had become unprofitable.  ICC granted railroad’s request to abandon property.  Railroad company quitclaimed to Wabash Trace subject to any conditions.  On May 31, 1996, respondents filed this action to quiet title in the disputed tracts of land that adjoin their property.  
II. Procedure: ∆-appellant appeals from a grant of summary judgment entered, quieting title to a 100-foot strip and two 50-foot strips of land in favor of Π-respondents, Danny Moore and Hutcheson, respectively.  
III. Issue: Whether the railroad’s interest in the property was an easement which was extinguished upon abandonment.
IV. Holding: Yes
V. Reasoning: There is a three factor test to determine whether a deed of land to a railroad passes title to the railroad in fee simple, or grants merely an easement in favor the railroad, subject to later reversion to the grantor or his heirs if use for railroad purposes later cease.  (1) Whether the deed includes language conveying a “right of way;” (2) the amount of consideration; and (3) language in the deed limiting the use of the land for railroad purposes.  Under factor 1, the use of the words right of way is not applicable here, since none of the three deed refer to a right of way.  Under factor 2, cases have interpreted the term of “voluntary grant” to mean that the railroad must give valuable rather than mere nominal consideration in order to acquire a fee simple interest.  Under factor 3, both Bullock deeds conveyed for construction of the railroad, and provided for a reversion in the event the limitation ceased being complied with.  Such abandonment occurred here.  Under adverse possession, Wabash trace’s possession did not begin until the land was abandoned for all railroad purposes in October of 1986.  Did not have the requisite ten year period.
VI. Conclusion: Abandonment of a property under the terms of the easement is grounds for reversion if the language of the easement said so.  There is also a three prong test that helps.  (1) Whether the deed includes language conveying a “right of way;” (2) the amount of consideration; and (3) language in the deed limiting the use of the land for railroad purposes.  
Notes on Servitude

I. Your land is servicing someone else

Discussion Questions

I. For all four cases, answer the following questions:

a. Cushman
i. By what Method was each of the disputed easements in these four cases created?  

1. by deed

a. she does not have a FSA, b/c servitudes are not estates.

ii. Where those easements positive (affirmative) or negative? 
1. positive – allowed for use of the road 

2. How do you know if an easement is negative?
a. If it restricts someone from doing something on the property.
b. This is why you ask it second, b/c the answer to negative will always be yes.
c. The first question: Does the servitude give you a right to do something on the property?
i. If yes, then positive
ii. If no, then negative
iii. Were they appurtenant or in gross?  

1. appurtenant

2. How do you know if it is appurtenant?
a. Uses language, that it will last beyond lifetime of present possessory owner.
b. Make sure it is an easement
c. It has to benefit the owner in the use of his land (enhance value)
i. Not the benefit of his personal property, but his land
ii. If the property is adjacent or close by, then it is usually a giveaway that it is appurtenant.
iv. What, if at all, was the dominant estate (tenement)?  

1. 3 is the dominant tenement 

a. owner of the dominant tenement owns the easement 

b. Cushman’s

v. What, if at all, was the servient estate (tenement)?  

1. Barne’s

vi. If the easement was terminated, how did that occur?

1. easement wasn’t terminated

b. Kelly case

i. By what Method was each of the disputed easements in these four cases created?  

1. qcdeed from brother to sister

ii. Where those easements positive (affirmative) or negative?  

1. positive

iii. Were they appurtenant or in gross? 

1. appurtenant easement 

iv. What, if at all, was the dominant estate (tenement)?  

1. Stewart’s

v. What, if at all, was the servient estate (tenement)?  

1. Mary’s

vi. If the easement was terminated, how did that occur?

1. one of the easements was terminated by a grant, but this one was not terminated.

c. Moore Case

i.  grant
ii. Positive or negative

iii. Appurtenant or in gross?

1. language of the grant

2. In Gross

a. Because the land did not benefit any other land of railroad

iv. Dominant = there is no dominant tenement (has to be adjacent or close by)
1. Black letter law = no dominant tenement in gross

a. Commercial = no dominant tenement

v. Servient = 

vi. If the easement was terminated, how did that occur?

d. Baseball Publishing

i. positive 

ii. in gross 

iii. equitable

iv. discussion of lease or easement

1. court calls it a limited easement

2. principal equity 

a. just b/c they did not follow the legal rules, we are still going to let them win

e. Parker and Edgarton v. Foote
i. Prescription (no grant) 

ii. negative

iii. appurtenant 
iv. Dominant = 

v. Servient = 

f. Test
i. If you come across an easement
1. tell him if it is positive or negative, in gross or appurtenant, dominant and servient
2. difference between reservation and exception
3. aware of termination 
II. After the holding in Cushman, could the Cushman Virginia Corp. use the formerly disputed right of way for getting large backhoes and other construction equipment to and from their construction site?  Why or why not?

a. Issue raised is whether they would be overburden of easement.

b. For the courts to decide.

III. What would have happened to the right of way if, in 1930, Mary Durrette Watson had acquired all of lots 1, 2, and 3, and then sold the 126.67 acres of lot 3 to Cushman with no mention of any right of way?
a.  It would have terminated because of the unity of title.

IV. The Kelly case involved a reservation.  Technically, the case did not involve an “exception.”  What’s the difference?

a. Reservation is the creation of a new right.

i. Gain an easement

b. Exception is the retention of an existing right.

i. To ownership

c. Distinction of adverse possession and prescription

i. AP – you gain title

ii. Pres – you gain an easement

V. In Moore, why was the court correct in allowing Council Bluffs and St. Louis Railway Company to transfer its easement to the Wabash Railroad, even though the easement was not appurtenant?

VI. O owns FSA in purpleacre.  She sells the northern half to A and retains the southern half for herself.  A public road runs east to west across the southern boundary of Purpleacre.  Before she sold the property, O regularly used a dirt road that ran from the northern boundary of the parcel southward to the public road, splitting Purpoleacre into eastern and western halves.  Using the dirt road made it much easier and much less expensive to reach the public road.  When O sold the northern half to A, she made no mention of the dirt road or its use in the deed.  One week after the sale to A, O puts a fence along the northern boundary of her new, retained lot and tells A that A will have to pay $50 a month to use the dirt road.  

a. Will A have to pay the $50 in order to use the dirt road?  Why or why not?

i. No

ii. Easement applied by necessity of egress or ingress

b. Is A’s position made stronger or weaker if Purlpleacres were surrounded by large, immovable boulders on the northern, eastern and western boundaries?  Why?

i. Stronger case b/c it is an easement by necessity

c. Now, forget about part b.  If O had sold A the southern half of the property, and if A had been the one to erect the fence, would O have a weaker or stronger case for not paying the $50 than A did in part a? Why?

i. O would have the weaker case.  O should have none better.

ii. Question: Is there such a thing as an implied reserve easement?

1. you cannot have an implied reserve easement.

2. Modern courts are allowing this.

VII. Mr. and Mrs. Fielden Townsend sold real property to Mr. Crit Cable by a deed dated January 24, 1916.  One paragraph in the deed read: “There is reserved out of the foregoing tract of land for the use and benefit soly (sic) of Jesse Townsend one half interest of all the oil and gas to dispose of at his will.”  Is there any problem with this clause under the majority rule?  What is the minority position (or as Powell deems it, the “growing trend”)?  (By the way, these facts come from a real, reported appellate case.)

a. Make Townsends = A

b. Cable = B

c. Jesse = C

i. A grants to B and reserves a right for C.

ii. They reserve 

iii. Majority rule – you cannot estrange a title to stranger

1. The court does not allow Jesse Townsed to receive this

iv. Minority rule – to allow for a 3rd party easement

d. What could they have done to fix this problem under the majority rule?

If you do question 1 from 2002, then you can do question 1 from 2000.  
· can turn this in by the last week of class

· not any sooner

· will accept through the study period, but wouldn’t recommend that

Covenants

· distinctions between easements and covenants are not as clear as they used to be in the law

· it is important to maintain the distinction between the two types.

a. But there is a lot of cross pollination.

· Covenants are contracts

a. Covenantor is a promisor

b. Covenantee is someone who receives a benefit

c. That is not true of an easement.

i. We have implied easements that are created in the absence of any legal document.

ii. We have prescriptive easements that are created in the absence of any legal document.

iii. Easements are property rights.  

d. Covenants are contractual limits governing the use of law

i. Hybrid of contract and property law

· Contract between Party A and Party B

a. Promises are made

b. The only relevant parties are A and B

Wheeler v. Schad
7 Nev. 204 (1871)

I. Facts: Hurd, Dunker, Bossell, owners and in possession of a certain mill-site and water privilege, regularly conveyed to Doscher, Itgen, McWilliams, and Duval a portion thereof, together with the privilege connected therewith.  Stream was first conducted to the mill of Hurd and Associates, and thence to that of their grantees.  On the 11th day of the same month, the respective parties entered into an agreement which, after reciting the necessity of ocnstructing a dam across the river and a flume to conduct the water to their several mills, provided that the dam and flume should be constructed at their joint expense, and to be owned and enjoyed jointly in equal shares.  It was also agreed that they should be kept in good order and repair at the joint and equal expense of the respective parties.  Some time after the construction, Wheeler succeeded to the interest of Bossell.  Doscher and his associates having mortgaged their mill some time between January and March, 1968, put the assignee of the mortgage defendant in possession.  While the defendant was in possession under the mortgage, the dam and flume were damaged to such an extent that it became necessary to make extensive repairs upon them.  Before proceeding with the work, plaintiffs notified the ∆ of their damaged condition, and requested him to unite with them in making the proper repairs.  ∆ agreed that the work should proceed, and requested Π wheeler to supreintend it and “take charge of the workmen.”  $3,500 was the cost and half is being sought.

II. Procedure: Judgment for ∆, plaintiffs appeal

III. Issue: Whether the covenant ran with the land.

IV. Holding: Affirmed.

V. Reasoning: The deed was executed on the fifth day of June, at which time it does not appear that there was any thought of an agreement to construct or keep in repair any dam or flume.  No evidence that such a project was in contemplation even by any of the parties, until six days afterwards.  Unless they constituted one instrument or transaction, it cannot be claimed that the covenants of the agreement run with the land so as to charge the grantee of the covenantor.  To make a covenant run with the land, it is necessary, first, that it should relate to and concern the land; and secondly, a covenant imposing a burden on the land can only be created where there is privity of estate between the covenantor and covenantee.  The agreement in this case did not run with the land.  

VI. Conclusion:  To make a covenant run with the land, it is necessary, first, that it should relate to and concern the land; and secondly, a covenant imposing a burden on the land can only be created where there is privity of estate between the covenantor and covenantee.  
Morse v. Aldrich 

36 Mass. (19 Pick.) 449 (1837)

I. Facts: This was an action of covenant.  In 1794, Stephen Cook, ∆’s ancestor, conveyed to William Hull, in fee, a tract of land in Watertown, containing about thirteen acres; with the privilege of using and improving the land and mill pond west of the same tract, for the purposes of fish ponds, baths, and within certain bounds described, including full liberty of ingress, egress, and regress to and from any part of the said described land and water, to dig out and carry away the whole or any part of the soil; to build such causeways and dams as may be necessary to divide the same into six separate and distinct fish ponds.  Hull conveyed the same premises to the plaintiff.  Afterward, in November 1809, an agreement under seal was made by and between Coke and the plaintiff, in which, in consideration of the covenants on the part of the plaintiff, Cook covenants with the plaintiff, his heirs and assigns, “that he will draw off his said pond when thereto request by said Morse, in the months fo August and September, not exceeding six working days in the whole, in each year, for the purpose of giving said Morse an opportunity of digging and carrying out mud as long as there may be mud in said pond, and no longer.  Cook does not covenant, in express terms, for his heirs or assigns.
II. Procedure: Court found that covenant ran with the land.

III. Issue: Whether the covenant ran with the land.

IV. Holding: Yes.

V. Reasoning: It is generally true, as has been argued by defendant’s counsel, that, by the principles of the common law, the heir is not bound by the covenant of his ancestor, unless it be stipulated by the terms of the covenant, that it shall be performed by the heir.  But this principle is not to be applied to real covenants running with the land granted or demised, and to which the covenants are attached for the purpose of securing to the one party the full benefit of the grant or demise, or to the other party the consideration on which the grant or demise was made.  To have this running covenant you must have privity of estate.  In this case, there was privity of estate between the parties in that part of the mill pond described in the grant to Hull.  

VI. Conclusion: Real covenants, running with the land, are binding on the heirs of the covenantor, regardless of whether the covenant expressly says so.

Neponsit Property Owners’ Association v. Emigrant Industrial Savings Bank
278 N.Y. 248, 15 N.E.2d 793 (1938)

I. Facts: Π, as assignee of Neponsit, has brough this action to foreclose a lien upon land which the defendant owns.  The lien, it is alleged, arise from a covenant, condition or charge contained in a deed of conveyance of the land from Neponsit to a predecessor in title of the defendant.  The ∆ purchased the land at a judicial sale.  It appears in Jan. 1911, Neponsit caused to be filed in the office of the clerk of the county a map of the land.  In 1917, Neponsit conveyed the land now owned by the defendant to Robert Oldner Deyer and his wife by deed which contained the covenant upon which the plaintiff’s cause of action is based.  Covenant provides: Property shall be subject to an annual charge in such an amount as will be fixed by the party of the first part, its successors and assigns, not, however exceeding in any year the sum of four ($4.00) per lot 20x100 feet.  These covenants shall run with the land and shall be construed as real covenants running with the land until Jan. 31, 1940, when they shall cease and determine.  
II. Procedure:  fjd

III. Issue: Whether this covenant touches and concerns the land, and if not, can it be held to run.

IV. Holding: It can

V. Reasoning: Since the covenant calls for taxes that will improve the public roads, it can be considered to touch and concern the land.  However, privity will be difficult to prove.  Even though there is not a true privity of the estate, the covenant holds form and should be upheld, regardless of ancient rules.
VI. Conclusion: Covenants that tax for public purposes are considered to touch and concern the land, and if corporate landholdings can be considered to fulfill the requirements of privity of estate.

Nicholson v. 300 Broadway Realty Corp.
7 N.Y.2d 240, 164 N.E.2d 832, `96 N.Y.S.2d 945 (1959).

I. Facts:  Embossing Co. desiring to build a switch branch track from its factory, located on Church Street in Albany, to the main track of the railroad owned and operated by the Delaware & Hudson Company, applied to that company and ot the City of Albany for permission to do so.  It was necessary for Embossing to get the consent of Aaron Nicholson, and his condition was a contract where Embossing would furnish steam heat to the building on his property and to furnish and maintain all necessary steam pipes and return pipes for that purpose, and in consideration, Nicholson agreed to pay $50 a year.  The agreement expressly provided that it applies to and is binding upon the heirs, executors, administrators and assignees of the parties.  The property was passed down during the years in sales, and finally made a passing down w/out the language of the covenant.  That is how the complaint occurred.

II. Procedure: Action was brought for specific performance of an agreement, made some 30 years ago by the Embossing Company, the ∆’s predecssors in title, to furnish heat to the building on the land belonging to the Π’s, and for damages resulting from the ∆’s failure to perform that agreement.  The complaint was dismissed.
III. Issue: Whether the affirmative character of the covenant exclude it from the classification of covenants which “touch” or “concern” the land?

IV. Holding: Yes.

V. Reasoning: In their decision in Neponsit, the test as to whether a covenant touches and concerns the land is “based upon substance rather than upon form,” on “the covenant’s effect…rather than on technical distinctions.”  So long as the heat producing facilities remained on its land, the burden, not cast upon other landowners, of furnishing heat to premises adjoining its own.  Another reason to uphold this covenant is the shear breach of contract.  To approve what happened in this case would be to open the floodgates for all evasive action.  

VI. Conclusion: When contracts are involved, breach of contract is definite reason to uphold a covenant.  As well, the substance and not the form of the contract is most important and privity estate is not avoided by not mentioning the covenant.
Discussion Questions

I. According to the facts in Morse v. Aldrich, in 1794 (Please note this date), Stephen Cook 

II. Wheller v. Schad – benefits and burdens running case
a. Intent, touch and concern, and privity

b. Original parties – 

i. TEES

1. H (Π), B, and DUN (Π)
2. parties that benefit are on left

3. W = assigne

ii. TORS

1. DO, I, M, DUV

2. parties that give benefit on right
3. S(∆) = assignee
c. What is the relationship between the original 

i. Vertical Privity on the covenantor’s side = are you taking the same quantum of estate as the assignor?

1. if the covenantor had a life estate, then the assigne had to have a life estate per autre vie

2. size doesn’t matter, just the “estate”

3. Landlord-tenant – you have an actual assigne

a. Subtenants do not count as vertical privity

4. Exception: acquiring that interest through ADVERSE POSSESSION, then there is not vertical privity.

ii. Vertical Privity on the covenantee’s side – relaxed (only when it is a benefits running case)
1. If you carve the estate out of the vertical estate, then you have vertical privity.

a. It is hard not to have this privity.

b. Exception: Adverse Possession

2. Does the subtenant have vertical privity? ( Yes

3. Relaxation is b/c this is the 
iii. Horitzontal Privity – always address the jurisdiction on these cases
1. tenurial privity - between original parties of agreement

a. Different types

i. Landlord-tenant relationship

ii. Reversion-life tenant

iii. Fee tail

b. Every jurisdiction accepts tenurial privity.

2. Massuchusetts privity

a. Simultaneous interest 

i. Pre-existing 

ii. Like an easement

iii. Did the covenantees and covenantors have a pre-existing tenurial interest.

b. Only NEVADA has MASS privity, not even MASS

3. Instantaneous privity

a. Transfer of property and the creation of covenant arise simultaneously

i. H,B, and DUN sold the land to DO, I, M, DUV did it six days after agreement.

ii. Six days might as well be 100 years.

1. Nevada recognized Mass. privity

b. Attach the covenant to the deed.

d. What is the relationship between the original parties to the agreement and the plaintiffs and defendants, or are they the same people?

e. Different types

f. Running – covenant runs with the land

i. If you acquire the land, you acquire the benefit or burden of the covenant
ii. Running = intent, touch and concern, privity ( enough that remote owner will owe to a covenant

1. common sense = you cannot enforce a contract against someone that did not sign it.

a. Running covenants go against that.

i. they have become stronger and stronger as issues of public policy.

ii. They have been relaxed to a point that these covenants have been proliferated to the point that they are easy to create and easy to enforce.
iii. Black Letter law

1. contract entered to benefit transferees and to burden transferees.

2. you had to have express language

a. but exceptions have been made when the essence of the contract is that there is a covenant.

3. Law Today – if it looks like the parties to the agreement wanted this covenant to exist past their lifetimes, then it is a running covenant.

a. Intent becomes a throwaway term.
b. Touch and concern the land
i. You could have intent, but if the covenant has nothing to do with the land, then no running covenant.
ii. Throw away rule, except in New York
c. Privity
i. Has been widdled away
III. Which one of the six questions (2a-f) is an inquiry about mutual or horizontal privity and which one is about vertical privity?  Why?  
a. What’s the difference between these forms of privity?  
b. Which types of privity are required in benefits running cases (that is, cases in which the party seeking to enforce the benefits is not an original party to the agreement), 
i. Vertical privity 

1. between Covenantee and covenantee’s assignee

c. in burdens running cases (that is, cases in which the party who is allegedly burdened by the covenant is not an original party to the agreement), 
i. horizontal privitee between coventor and covenantee

ii. vertical privitee between covenantor and assignee

iii. We seek more, because we are enforcing a promise against a party that never made an agreement.

d. and in benefits and burdens running cases (that is, cases in which neither the party who is seeking to enforce the benefit NOR the party who is allegedly burdened is an original party)?

i. Horizontal 

ii. Vertical

iii. Same as above

IV. Answer the same set of six questions (from Question 2) regarding Morse v. Aldrich.

a. Who were the original parties to the agreement that is the subject of the dispute before the court?

i. Coventor – Stephen Cook

ii. Covenantee – William Hull

b. What was the subject matter of the agreement (that is, what, if anything, did each side agree to do or to refrain from doing?)?

i. Tract of land in Watertown, containing about thirteen acres; with the privilege of using and improving the land and mill pond west of the same tract, for the purpose of fish ponds, baths &c. within certain bounds described, including a portion of the grantor’s mill pond; and the “full liberty of ingress, egress, and regress to and from any part of the said described land and water, to dig out and carry away the whole or any part of the soil, &c.; to build such causeways and dams as may be necessary to divide the same into six separate and dinstinct fish ponds.

ii. Between Cook and Morse – Cook may draw off his said point when therto request by him, in the months of August and September, not exceeding six working days in the whole, in each year, for the purpose of giving said Morse an opportunity of digging and carrying out mud, as long as there may be mud in said pond, and no longer.

1. Cook did not covenant in express terms, for his heirs or assigns.

iii. Who is/are the plaintiffs and who is/are the defendants?

iv. Π = Morse, conveyed from Hull

v. ∆ = Aldrich, ancestor of cook

1. selling ice from pond, so he is breaching the covenant

c. What is the relationship between the original parties to the agreement and the plaintiffs and defendants, or are they the same people?
i. Vertical relationship with Morse and Hull, and Aldrich and Cook.  

ii. Horitzontal privity between Hull and Cook.

iii. Horizontal privity with Morse and Cook.

iv. Original agreement

v. Touch and concern – it enhances the value of Morse’s property

1. has a negative impact on Cook’s property

vi. Intent

vii. Have to have both horizontal and vertical privity

1. Cook and Aldridge had vertical privity

2. Horizontal?

a. Tenurial relationship? – no relationship

b. Massachusetts – is there a simultaneous propery interest between Morse and Cook.

i. Yes, dominant and servient tenement

ii. Created in 1794

viii. New Agreement  
d. What relationship, if any, did the original parties on one side of the agreement have with the original parties on the other side of the agreement?

i. Horizontal privity – tenurial relationship

e. Did the court enforce the agreement, and why or why not?

i. Yes, because it was running with the land.

V. Was Wheeler a burdens running case, a benefits running case, or a benefits and burdens running case?  What about Morse?

a. Wheeler – 

b. Morse – Benefits running

VI. Was there tenurial privity in Wheeler v. Schad?  What about in Morse v. Aldrich?  What about “Massachusetts privity”?  What about the kind of horizontal privity also known as “instantaneous privity”?

VII. Answer the “six questions”  for the Neponsit, Nicholson, and Van Rensselaer (casebook pages 221-26) cases.  Are these burdens running, benefits running, or burdens and benefits running cases?  What kinds of privity existed in each case?

a. Neponsit – both benefits and burdens running case 
i. Who were the original parties to the agreement that is the subject of the dispute before the court?

1. Neponsit 

2. predecessor of ∆

ii. What was the subject matter of the agreement (that is, what, if anything, did each side agree to do or to refrain from doing?)?

1. benefits and burdens running case

iii. Who is/are the plaintiffs and who is/are the defendants?

iv. What is the relationship between the original parties to the agreement and the plaintiffs and defendants, or are they the same people?

1. Intent – “shall run with the land” (pg. 947)

2. touch and concern – NY has always had problems with affirmative covenants running with the land.

a. There doesn’t appear to be a covenant that touches and concerns the land.

b. How does the court get around that?

i. “Equity” – do not elevate form over substance
1. they say that it does touch and concern the land.

3. Privity

a. Horizontal? – Modern American Jurisidiction

i. Case of instantaneous privity, because NRC was the grantor, and Mr. and Mrs. D was the grantee

b. Vertical?

i. NPOA is not clearly the assignee of NRC

v. What relationship, if any, did the original parties on one side of the agreement have with the original parties on the other side of the agreement?

vi. Did the court enforce the agreement, and why or why not?

1. yes

b. Nicholson
i. Running?

1. intent

2. touch and concern

3. Privity

a. Horizontal

i. Tenurial? = no

ii. Instantaneous? = not between numbers

iii. Simultaneous? =  

b. Vertical

i. Nicholson = yes

ii. Embossing = yes

ii. Who were the original parties to the agreement that is the subject of the dispute before the court?

1. Embossing Company

2. Aaron Nicholson

iii. What was the subject matter of the agreement (that is, what, if anything, did each side agree to do or to refrain from doing?)?

1. benefits and burdens running case

2. Nicholson got heat for $50

3. Embossing got switch track

iv. Who is/are the plaintiffs and who is/are the defendants?

1. Broadway Realty Corp. = ∆

2. Nicholson = Π
v. What is the relationship between the original parties to the agreement and the plaintiffs and defendants, or are they the same people?

1. neighbors

2. Horizontal privity = instantaneous

3. Vertical privity = Embossing has deeded down to Broadway

vi. What relationship, if any, did the original parties on one side of the agreement have with the original parties on the other side of the agreement?

vii. Did the court enforce the agreement, and why or why not?

1. yes…based on Neponsit, and contract law.

a. Third party beneficiary is the basis
c. Van Rensselaer
i. Who were the original parties to the agreement that is the subject of the dispute before the court?

1. VR III

2. Dietz

ii. What was the subject matter of the agreement (that is, what, if anything, did each side agree to do or to refrain from doing?)?

1. Rent charged b/c of a covenant

a. From Neponsit case, we learned that courts are hesitant to enforce affirmative covenants to pay money, unless it involves landlord-tenant.

2. Privity

a. Horizontal

i. 1859 – might be using horizontal privity

ii. Was there tenurial privity – NO

iii. Was there MASS. Privity? – NO

iv. Was there Instantaneous Privity? – Yes

1. this was not the rule at this time

b. Vertical

i. Dietz - Same estate from top to bottom in this case

ii. VanRIII – gave straight to VR IV

c. Two reasons that court should not have enforced it

i. Did not touch and concern

ii. privity

iii. Who is/are the plaintiffs and who is/are the defendants?

iv. What is the relationship between the original parties to the agreement and the plaintiffs and defendants, or are they the same people?

v. What relationship, if any, did the original parties on one side of the agreement have with the original parties on the other side of the agreement?

vi. Did the court enforce the agreement, and why or why not?

1. yes, b/c they had a special statute in place that took care of them.

Tuft v. Moxey
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Yes to Vertical privity

No to Horizontal Privity

Equitable Servitudes
· Wolf thinks that this concept compounds an already big problem.

· If you are working on an exam, and you notice that there is no horizontal privity, then you should look at equitable servitude.

Relief for rejecting the license

· Hypo: Gator Game

a. Fred Levin takes your seat, what rights do you have?

i. You can go and get a court to hear your cause of action, and then have him kicked out.

Tulk v. Moxhay
2 Ph. 774, 41 Eng. Rep. 1143 (Ch. 1848)

I. Facts: 1808, Plaintiff, being then the owner in fee of the vacant piece of ground in Leicester Square, as well as of several of the houses forming the Square, sold the piece of ground by the description of “Leicester Square garden or pleasure ground, with the equestrian statue then standing in the centre thereof, and the iron railing and stone work round the same,”  to one Elms in fee: and the deed of conveyance contained a covenant by Elms, for himself, his heirs, and assigns, with the Plaintiff, his heir executors, and administrators, “keep and maintain the said piece of ground and square garden, and the iron railing round the same in its then form, and that it should be lawful for the inhabitants of Leicester Square, tenants of the Plaintiff, on payment of a reasonable rent for the same, to have keys at their own expense and the privilege of admission therewith at any time or times into the said square garden and pleasure ground.  The piece of land so conveyed passed by divers mesne conveyances into the hands of the ∆, whose purchased deed contained no similar covenant with his vendor, but admitted to have purchased with notice.  ∆ manifested an intention to alter the character of the square garden, and asserted a right, to build upon it.  
II. Procedure: Plaintiff filed this bill for an injunction.  Defendant contended that the covenant did not run with the land, so as to be binding at law upon a purchaser from the covenantor.

III. Issue: whether this covenant actually ran with the land.
IV. Holding: Yes.

V. Reasoning: Executory contracts of the latter description were alone such as were binding in equity upon purchasers with notice; for that where the contract between the parties were executed in the form of a covenant, their mutual rights and liabilities were determined by the legal covenant, their mutual rights and liabilities were determined by the legal operation of that instrument, and that if a Court of Equity were to give more extended operation to such covenant, it would be giving the party that for which he had never contracted.  For if an equity is attached to the property by the owner, no one purchasing with notice of that equity can stand in a different situation from the party from whom he purchased.

VI. Conclusion: Equity holds that the rules of the contract will be bound upon the next person that wants the property with a contract.
Wolf v. Hallenbeck
109 Colo. 70, 123 P.2d 412 (1942).

I. Facts: Hallenbeck brough this action against Wolf and others to remove cloud from title to certain lots in the city of Denver.  It appears from record that November 7, 1935, Hallenbeck conveyed the property in question to one Lewis by warranty deed in which it was recited: grantee covenants that on or before Dec. 1, 1937, he will cause to be erected on the property a house with minimum cost of $7,500 and in the event the grantee fails to cause such a house to be constructed, the title to said property shall revert to C.V. Hallenbeck and the amount paid therefore of $525.00 shall be forfeited to C.V. Hallenback as liquidated damages.  ∆ affirmatively defends on the ground that the action had to be commenced within one year.

II. Procedure: Hallenbeck won.
III. Issue: Whether the statute should have been used against Hallenbeck.

IV. Holding: No.

V. Reasoning: The court doubts that the word “restriction” in the statue should be given a such a limited meaning.  They believe that the language is sufficiently broad to include this “condition subsequent.”  

VI. Conclusion: Equity shall enforce covenants that restrict a land use, but SOL can interefere with the judicial enforcement of such covenants.

Buffalo Academy of the Sacred Heart v. Boehm Brothers, Inc.
267 N.Y. 242, 196 N.E. 42 (1935).

I. Facts: Plaintiff agreed to discharage indebtedness to the defendant by conveying to it good and marketable title to certain realty, the contract further providing that if title should prove unmarketable the plaintiff would pay the defendant $60,000 in cash.  Plaintiff has tendered a deed to the property in question and the defendant has refused to accept, on the ground that title is unmarketable.  It bases its refusal on the following grounds: that the lots are situation subject to a uniform building plan, and 2. that a deed prohibited the erection and operations of gasoline filling stations and the sale of motor oil and fuel on any lots in the subdivision other than the four so conveyed to the Kendall Refining Company.
II. Procedure: Appellate division decided against the ∆ on the first point, finding there was no uniform building plan, but granted judgment for ∆ on the ground that the property was subject to a restrictive covenant prohibiting the erection or operation of gasoline filling stations.  ∆, therefore, had judgment in the sum of $60,000.  

III. Issue: Whether title to certain real estate is marketable and whether there was a uniform building plan.

IV. Holding: No building plan. Estate was not marketable.  In a great number of deeds a “savings clause” was inserted, providing that the grantee obtained no rights in other lots of the subdivision by reason of the restrictive provisions of the deeds.  It appears that the covenant was personal and thus did not run with the land.  ∆ claims that the mere fact that this one deed contains a restrictive covenant furnished constructive notice to all subsequent purchasers of property from the same grantor.  In the absence of actual notice before or at the time of his purchases or of other exceptional circumstances, an owner of land is only bound by restrictions if they appear in some deed of record in the conveyance to himself or is direct prodecssors in title.
V. In the absence of actual notice before or at the time of his purchases or of other exceptional circumstances, an owner of land is only bound by restrictions if they appear in some deed of record in the conveyance to himself or is direct prodecssors in title.

Loeb v. Watkins
428 Pa. 480, 240 A.2d 513 (1968)

I. Facts: March 18, 1922, a six-block tract of land in Philadelphia was divided by court decree into 31 parcels, numbered 1 to 31 inclusive.  The owners entered into a restrictive agreement, duly recorded in the office of the Recorder of Deeds, which said: there should not at any time hereafter be erected or built on any of the thirty-one lots or pieces of ground more than two (2) detached private dwelling houses.  Jerome Balka, owner of 1/3 of Lot No. 27 erected on it a private dweeling.  ∆s in this case, Watkins, Watkins, Ray, Ray, owners of another 1/3 of Lot 27, made it known that they were about to construct on their land two additional houses.  The Πs in this case, Loebs, Blums, and Kurtzs, notified through their attorney, the ∆s that only one house could be erected on their land.  ∆s did no building for three year and then resumed their project of erecting two additional homes on Lot 27.  Πs, again through their attorney, notified the ∆s that such action would violate the restriction contained in their deeds.  When ∆s ignored notice, Πs brought action.

II. Procedure: Court of Common Pleas of Philadelphia county dimissed the Complaint and the Πs appealed.  The lower court held that the restriction propounded by the ∆ expired 25 years after its original promulgation, because of a statement in the covenant.
III. Issue: Whether the covenant ran for 25 years, or ran forever.
IV. Holding: It ran forever.

V. Reasoning: The statement in the covenant also had the following language after the 25 year clause: “Also that there shall not at any time hereafter be erected or built on any of the thirty-one lots more than two private dwellings.”  “At any time hereafter” certainly denotes time beyond 25 years.  “At any time hefeafter” is ominous in its infinity but this is what the owners, one with the other, agreed to.  Where a man’s land is concerned, he may impose, in so far as the imposition does not violate the law or public policy, any restriction he pleases.

VI. Concurring: (O’brien) – I can find no case that deprives a landowner of his contractual right b/c of the mere possibility of a change of neighborhood.  

VII. Dissenting: (Cohen) – The majority opinion prostitutes equity jurisdiction.  As a general rule, equity will not enforce a restrictive covenant which is of no benefit to the dominant tenement or is an absurd, futile, and ineffective attempt to achieve a desired end.  Assuming aruendo that such an absurd result actually was intended by the contracting parties, equity, nevertheless, should not support the enforcement of a covenant which, now, due to the expiration of the other use restrictions, make little, if any, sense, involves no benefit to property owner seeking its enforcement.

VIII. Conclusion: Court of equity will enforce any contract which the landowners have freely entered into.
Discussion Questions

I. fjdka

II. If OR is a covenantor and EE is a covenantee, and EE (who has a fee simple absolute) passes an estate for years in the parcel to EE Jr., who then moves onto the land, can EE Jr. enforce the covenant against a breaching OR?  What about enforcing the covenant against a breaching OR Jr., who took an estate for years from OR and then moved onto OR’s land?

III. According to technical rules of law and equity, can one get injunctive relief in the event of a breach of a real covenant?  Can one get injunctive relief for the event of a breach of an equitable servitude?  Can one get monetary damages in the event of a breach of a real covenant?  Can one get damages in the event of a breach of an equitable servititude?

a. Yes…injunctive relief is possible.

b. Yes …injunctive for servitude.

c. Monetary damages – yes in covenant

d. Monetary damages – no in breach of equitable servitude

e. Hypo – want to make a covenant run with the land, and all you needed to do was sell land to neighbor and have them sell it back.

i. So, why was equitable servitude necessary?

IV. Does the court in Wolf v. Hallenbeck reasonably interpret the state statute?  Why or why not?
a. What does the statute say?

i. Statute of Limitations – refers to the enforcement of terms of restriction on real property

ii. Wolf says that the state statute was not likely to apply to restrictive covenants…but as it turned out..you only have one year, in the state of CO, to bring a suit for recovery in breach of covenant.

V. Which of the folliwng were present and not present in the Buffalo Academy case: 
a. Uniform building plan

i. Was not done

ii. If you see that all the houses don’t have hoops, porches and such, then you are obligated to investigate the other deeds.

b. Real covenant

i. Yes – number of pump housings and buildings on premises

ii. Jurisdiction - NY

c. Personal covenant

i. Second half – non-compete aspect

1. owner said that he would not allow anyone else to compete with those on the premises.

ii. Which parties were looking to say that it was not personal?

1. the church – the owed money to the seller, and the seller was looking for a legal defect to back out.

d. Equitable servitude

i. Yes – some of the covenants ran as equitable servitudes as well as covenants.

VI. The majority in Loeb seems to ignore the change in the neighborhood brought on by the expiration of the 25-year restriction. 
a.  According to Powell, does change in neighborhood or circumstances affect the enforcement of equitable servitudes?  
i. Yes – [§60.10] – Equity will consider these factors and tries to find equity.

1. change in circumstances is a major factor in determining if a servitude is enforceable

b. What about real covenants?  
i. Yes

1. change in circumstances 

c. What is the point of the concurring and dissenting opinions?  That is, in what way do the authors of these opinions agree and disagree with the majority and with each other?
i. Concurring – plaintiff’s should show benefit

ii. Dissent – did not believe that a benefit was shown

d. In most jurisdictions, the court would agree with the concurring and dissenting justices, and that is if a party is seeking injunctive relief should show a benefit.

i. That is the main difference in covenants and equity.

1. Covenant is a contract and breaking it is a break of contract.

2. Equity is not a contract

VII. According to Powell’s analysis of neighborhood restrictions, and ignoring for the moment the federal constitutional issues, should the Missouri Supreme Court have enforced the covenants in Shelley v. Kraemer (pages 1071-1075) 
a. in law – no

i. Intent? – yes

ii. Touch and concern – yes

iii. Privity – there is vertical and horizontal

1. no horizontal, b/c the covenant was made after the transfer of property – not even instantaneous

b. equity – 

i. intent – yes

ii. notice? – 

1. there was no uniform building plan 

2. no notice

c. or at all?  
i. Racism?

d. Why?
i. The MS S.C. decides what the state law is, and thus if the U.S.S.C. wants to decide on an issue, it must decide based on what the Missouri court ruled and use federal law.

EXAM NOTE: Answer all the questions on the exam first and then discuss it.

Question 1 ( 2002

Question 1 ( 2000
Don’t do question 2 on 2002.

One long fact pattern

One non-fact pattern question

Discussion Questions

I. What potential problems do you see in the fact pattern involving Mr. and Ms. Ambitious on pages 651-53?  If you were their attorney, what kind of advice would you render regarding the purchase of the home in question?  How would you amend the purchase and sale agreement to satisfy your client’s needs?

a. Are they married? – to determine title

b. What kind of lease do they have?

i. Do they have an estate for years, etc.

c. Restrictive Covenants?

i. Just b/c a neighborhood is well kept today, doesn’t mean it will be tomorrow

d. Personal property – many of the items do not go with the property.

i. Must get an addendum

ii. Rugs are not fixtures

iii. Drapery does not necessarily stay

e. Wiring – make sure a licensed contractor did that

f. He and his late wife – 

i. Who owned the property, he could have had a life estate

g. Appliances

i. Window air-conditioners – do not say

ii. Washer and dryer – out

iii. Stoves – stay

iv. Refrigerator – goes

v. Gas water heater – stays

h. Porch?

i. Could be a zoning ordinance

ii. Restrictive covenants

iii. Houses may not support the porches

1. check the soil and see if it will support the foundation

i. Water damage – must do an inspection

j. Roof leak – must do a separate roof inspector

k. Wooded area – make sure that the wooded area is not going to be used in a way you wouldn’t want

i. Picture a 7/11 in your backyard
l. Fence – could be adverse possession

m. Boundary line – get a survey of the property

n. Broker cannot take them into his confidence

i. He is working for the seller, so this is a breach of relationship

o. Quality of schools

i. Zoning

p. Commuter bus

i. That can change as well

q. Developer-builder – warranty usually only works for the sale to the first inhabitant

r. B leaving his mower and such

i. Get it in writing

s. There will always be two other couples

t. $95,000 a fair price?

i. You can run comps or look on Lexis

II. In 1996, Vendee agrees to buy a house in Albany, New York (this is meaningful information) from Vendor.  One week before closing, Vendor dies and Vendor’s heirs (who took the house upon Vendor’s death) think that they can get a better price from someone else.  Do the heirs have to go through with the closing?  Why or why not?

a. Yes, b/c purchasers have equitable title to real property

i. Seller gains equitable title to the personal property used for the purchase.

1. at closing, vendor is entitled to purchase price, and vendee get property.

ii. When equitable conversion occurs…..?

III. What if Vendor in Question 2 does not die, but one week before the closing the house burns down?  

a. Does Vendee have to go through with the closing?  NO

i. 1(a)§1 – if all or a material part thereof is destroyed w/out fault, purchaser is entitled to recover any portion of the price that he has paid; but nothing herein contained shall be deemed to deprive the vendor of any right to recover damages

b. What if Vendee was living on the property with Vendor’s permission and Vendee caused fire.

i. NY Law - 1(a)§2 – if vendee causes destruction that must go through with deal.

IV. Now ignore the changes in Question 3.  What if Vendor in Question 2 does not die, but one week before the closing there is a mysterious fire in the house that singes some curtains?  Does Vendee have to go through with the closing?

a. Yes, b/c it is not a material damage.

i. Vendee should get some insurance

ii. Or, in the purchase and sale agreement, put a contract in their that the buyer bears the risk of cost.

V. Be prepared to provide answers to problems 1-6 on pages 700-01.

a. 1. – X, because he is the first to record.

i. Race-statutes – you have a responsibility to record

b. 2. – whoever records first is going to own the property.
i. What about in a notice jurisdiction? – X

1. between A and Z – Z

2. Between A and X – X wins

c. 3. – X always wins

i. Notice

ii. Race Jurisdiction

iii. Race-Notice – X had no notice of the A’s and he recorded first.

1. notice that you had at the time of the closing.

d. 4. – let’s do a title search

i. how to do it

1. look up X in the title index

2. Then look up B in the grantee index

3. Look up B in the grantor index.

ii. Race Jurisdiction – A wins, b/c recorded first

iii. Notice Jurisdiction

iv. Race-Notice Jurisdiction

e. 5. – this is morse v. curtis
i. X who had no notice is also protected against the A’s

ii. breakdown 

1. Who is B. – Paul

2. A’s = Morris

3. X = Clark

Notes:

Title Search: 

I. Grantor/grantee index – old fashioned

a. not the best of all indexes

b. How does one do this?

i. Look into the newest book.

ii. Listed chronologically and alphabetically

II. Track Index

a. Arranged by parcel

b. Computerized

c. Logical

d. Geographic – reference to all recorded deeds

e. You will not be misled with tracking index

f. You have to look in the book of deeds.

This Monday 10am

Discussion Questions

I. don’t care

II. don’t care

III. If the definition of marketable from the Tri-State Hotel case had been applied in the Tramontozzi case to define “good and clear title,” would the court have reached the same result?  Why or why not?  What about if the Tramontozzi definition of “good and clear title,” had been used in the Tri-State Hotel as the definition for the marketable title?

a. By definition of Tramatozzi – a good and clear title….free from obvious defects and substantial doubts.

b. The problem in Tri-State Hotel, was that it was a wedge problem.

i. What if wedge is owned by government.

IV. Who usually asserts that merger has occurred as a result of the closing-the seller or the buyer?  Is Reed a typical merger case?  Why or why not?

V. Why wasn’t the “covenant against incumbrances” breached in the Weeks case?  Did the court find that merger had occurred?  Why or why not?
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