Lear – Civil Procedure

Class outline - S. Nixon


Civil Procedure Outline

1. Jurisdiction

A. Types

1. Personal Jurisdiction

a) Specific and General

2. Subject Matter Jurisd. (Probate, Small Claims, etc.)

B. Personal Jurisdiction 

1. Exam Analysis

a) Long Arm Statute Analysis

(1) Look at state statute that allows to extend jurisdiction – usually general jurisdiction 

(a) Would this statute allow you to have jurisdiction before looking at if DP is ok.

(i) Language – guess at the intent of the legislature

(ii) Cases interpreting Language

(iii) Legislative History (intent)

(2) DP analysis

b) How to Analyze Pers. Jurisdiction question

(1) Is D a non-resident?  Pennoyer 
(2) If yes, is he present in the state

(3) If Yes – tag (Burnham) (may still need Reasonableness analysis)

(4) If No – Go to Long Arm Statute

(5) Does L-A-S authorize (analysis)?

(6) If no, no case

(7) If yes, Does exercise of jurisdiction by the state comport with DP?

(a) Do 2 part analysis

(i) Was there PA?

(ii) Is it reasonable? 

2. Specific – COA arises from Activity within the state or LAS

a) 1945 – International Shoe (don’t usually site this one unless you have something really weird)

(1) 1st to Reject the need for physical presence for non-residents

(2) Minimum contact/ traditional notions of fair-play

b) 1957 – McGee – CA insurance K with Co. in TX

(1) Interstate commerce was widespread – therefore reasonable
c) 1958 – Hanson v. Denkle – Woman moves to FL after making declaration to trust in Delaware

(1) Unilateral activity on part of the P (or other) isn’t good enough

(2) No Purposeful availment
d) 1977 – Shaffer v. Heitner – 

(1) Quasi in Rem is “dead” (not in persona)

(2) All exercise of jurisdiction are subject to minimum contact analysis

e) 1980 – WWVW – Lear thinks it’s the key to how jurisd. will be handled in future.  WWVW won.  Foreseeability is not the criteria  THIS IS THE FINISHED GOODS CRITERIA
(1) 2 part test – have to have both

(a) Purposeful availment – if don’t have PA, it doesn’t matter how Reasonable it is

(i) Defined “seek to serve”

(a) Office there, sales agents, design product for forum state, serious advertising

(ii) Stream of commerce for finished good tort action – stops where consumer picks up the product 
(b) Reasonableness – must reasonably anticipate being hailed into court there. 
(2) WWVW establishes when stream of commerce ends, when the consumer buys the product. There is a distinction between finished goods (car) and component parts (piece of a car).  In the finished goods context, if you purposely take it from FL to Cali you cannot sue if it blows up in Cali if they do not seek to serve that market.

Hypos: Joes gas station has a sign in GA to buy gas there before you go into Fl. Person gets tire fixed there and is injured driving down I-75 – plaintiff wants to sue in FL. – Ask if he seeks to serve people going to FL - yes
f) 1984 – Keeton v. Hustler

(1) P’s contacts can only help, not hurt; DP is focused on the D

g) 1985 -  Burger King – Contract case – difference between Burger King and WWVW is that Burger is a contract and WWVW is a Tort – fundamental difference b/c in torts you did not mean for it to happen. – Facts – ultimate decisions made in Miami yet contract signed, discussed, store located in Michigan. Contract – FL law applied. (choice of law provision as opposed to a choice of forum provision) There must be a substantial connection w/ the forum state. Deals with commercial relationships.
(1) Reaffirms that have to have PA and Reasonableness

(2) It’s a K case:  Purposeful Availment for K’s:

(a) D reached out and directed his activities toward the forum

(i) Pre-K negotiations 
(ii) K

(iii) Post-K behavior

(b) Reasonableness:

(i) It’s the D’s burden to show that there is a burden

(a) Money that company has is not the issue; poor or rich,  only counts if it is near impossible to do the case  
In this case they decided to join a national chain instead of opening up there own, they were subject to regulations by burgerking, notices were sent from there, he sent his money to Miami and the choice of law clause in the contract said the whole transaction was governed by FL law so there was PA.

· When you concentrate on defendant you have to think about there ability to defend in that forum.

· One argument is that Michigan law should apply however argument to that is that Michigan law can be applied and looked up in FL.

· Hypos – buy a fridge from Sears catalog – don’t pay b/c u think theres a defect. Shipped from Chicago – can sears ship from Chicago. – no negotiation; future relationship – no jurisdiction

· In addition you buy 5 years maintenance

· Form Selection Clause – Carnival Cruise Lines – passenger ticket for cruise governed by admiralty (federal law) When you see form selection clause it doesn’t mean its automatically held ADD IN EDWARDS NOTE.
h) 1987 – Asahi – a jap company manufactured and sold \tire
go through factors of r\easono\nables \and compare hypos
(1) Purposeful Availment

(a) Questioned whether stream-of-commerce is legitimate (4-4 split on ct)

(i) PA on component part tort action 

(a) 4 = must show seek to serve for component part & St-of-C doesn’t show this for component parts (4 in O’Connor Group – No PA)

(i) Need some other contact:  Marketing, control of the distribution chain, advertising, sales agent, designing the product for the forum state (came from White’s WW/VW) 

(b) 4 = St-of-c = PA for component parts  (4 in Brennan’s group – Yes on PA)

(i) Strm of commerce is an organized strm of commerce and possibility of a lawsuit can come by no surprise                

(2) Reasonableness – said was unreasonable (D has to present a compelling case of unreasonableness)

(a) Burden (weigh against all other unreasonableness things)

(i) Litigating in a foreign legal system – have to rely on lawyers you don’t know is a foreign system 

(b) State’s interest

(i) Protecting its consumers – SP ct says this is a K case and not safety interest 

(c) P’s interest

(i) Doesn’t exist here bcs the P isn’t a citizen of CA (Taiwan) 

(d) Interstate Interest (why is it not better to have it somewhere else)

(i) None – foreign affairs (now every trx we have has global components) 

3. General Jurisdiction – COA didn’t arise out of Activities within state (first have to make sure that the state allows General Jurisdiction)

a) Perkins v. Benguet (1952)

(1) Must have continuous and systematic activity in the forum state

(a) Allowing the little activity to be continuous and systematic, it is a through-back to the presence theory

(i) The president is in OH, therefore can sue him bcs he is there.

b) 1984 Helicopteros

(1) Must have continuous and systematic activity (minimum contacts

(a) Analyzed contacts separately

(b) Very high standard (higher than specific jurisdiction)

c) 1990 – Burnham 

(1) Tag jurisdiction is ok

(2) Still doesn’t answer the question:

(a)  if you have to purposefully go into state (kidnapped, plane, train)

(b) Do you still have to go through reasonableness analysis

(c) Corporations – when are they present?

4. Internet

a) With internet, have a sliding scale

(1) If just providing info, no jurisdiction

(2) If allow for ordering = active site and therefore jurisd
(a) have to look at the nature and quality of the sales.  one sale to FL – no jurisd.; Amazon .com = jurisd.

(i) But this is just chance on where people order things from.

(3) All for some feedback – the gray area

b) Can argue that it was an unsolicited order if you didn’t advertise - may not be a good argument  

2. The Mechanics of Giving Notice – pg 202 (Rule 4)

A. Need to separate Due Process and Service of Notice

1. Service of process is the actual papers that give notice.  It has nothing to do with jurisdiction

2. Usually only a big deal when suing individuals and not corporations.

a) Have to dot every I and cross every T.

B. Rule 4

1. The Summons (appendix Form 1-A)

a) Waiver of Service

(1) Form that requests that D waive the right to service in order to save the cost of service (sent by 1st class mail)

b) Service upon individuals within a judicial district of the US

c) Service upon individuals in a foreign country                  

d) Service upon infants

e) Service upon corporations

(1) In the manner described in 4e  or by delivering a copy of the summons and of the complaint to an officer, managing or general agent, or to any agent authorized by appointment or  law to receive service

f) Service on US Govt

g) Service on foreign, state, or local governments

h) Territorial limits of effective service

(1) Service of a summons or filing a waiver of service is effective to establish jurisdiction over the person of a defendant:

(a) If you are served by a federal ct you are subject to the same jurisdiction that the state court would have had over you.

(i) Basically just saying that the state’s long arm statute will apply to you

(b) For 3rd party D’s, if he is within 100 miles of the district court, there is jurisdiction (treat you just like a resident of the jurisdiction) –“ the 100 mile bulge”

(c) Who is subject to the federal interpleader jurisdiction under 

(i) Plaintiff comes forward with $ to pay to D’s but doesn’t know which D to pay.  The court interpleads the 2 D’s and they fight it out.

(ii) This is nationwide so can sweep all 3 parties in from anywhere in US

(2) A foreign D who has contacts with the US in general but doesn’t have enough contacts with any state to allow jurisdiction there, then there is jurisdiction under federal law for federal causes of action.

C. Opportunity to be Heard

1. Fuentes v. Shevin (1972) (pg 229) (Shevin – attorney General of Florida)

a) Reasoning

(1) Does DP apply?

(a) Court says that DP clause covers any significant property interest

(b) Court is not in the business of determining what is a necessity, therefore it applies here

(2) Why is DP so important (opportunity to be heard)?

(a) Avoid mistakes

(b) intrinsic to the adversarial system

(c) To prevent abuse of power by the state/govt. 

b) Rule

(1) Must have pre-deprivation hearing

(a) Unless have extraordinary situations

2. Mitchell v. WT Grant Co (1974) (pg 238) – found to be ok

a) Facts

(1) Louisiana statute allowing sequestering of personal property on the application of a creditor who had made an installation sale of the goods to debtor and whose affidavit asserted delinquency.  Sequester to enforce vendor’s lien.

(a) D has immediate right to get the stuff back unless creditor shows grounds at hearing

(b) Don’t have to file bond to get hearing
(c) Debtor can get property back by filing a bond

(d) Power of D to secrete, conceal or waste  the goods (just have to show it’s possible, not that it’s probable as the Fuentas case says)

(e) Judge approves request!!!

(f) If proven at hearing that creditor didn’t have grounds, debtor can get attorney’s fees   

(2) Seizure of frig, range, and sewing machine

3. Connecticut v. Doehr (1991) (pg 242)

a) Class Notes

(1) If this was an exam hypo, what would we have done to see if it was constitutional?

(a) Compare to LA statute

(b) This isn’t what the court does here.  By 1991, they used the “3 part test”

b) Reasoning

(a) 3 part test!!!!!

(i) What’s the private interest at stake

(ii) Risk of erroneous deprivation and probable value of additional safeguards

(iii)  Governmental interest (interest of the party seeking the prejudicial remedy --- the Plaintiff’s interest)

(a) Very similar to reasonableness analysis

(b) White’s dissent in Fuentas – need to take P’s interest in account

(2) 3 part test

(a) D’s interest

(i) Look at what are the consequences (bad credit rating, etc.)

(b)  Risk of error

(i) Focus in on the Probable Cause standard

(a) Ct. says that PC is a very vague standard

(i) State says = objective likelihood of success

(ii) P = good faith belief that it will succeed

(iii) State = can survive a motion to dismiss (changes their story)

(b) There still can be very good possibility that D will win.  The standard gives no safeguards

(c) There might be cases where this would be ok

(i) Cases with documentary proof (Fuentas)

(c) Probable value of Additional safeguards  - BONDS

(i) Just adding a bond doesn’t make it ok

(ii) But, still need a bond

(iii) Must show exigent circumstance to not have a prior hearing and MUST have a bond then

(d) P’s interest

(i) Only that he will get damages if he succeeds

(a) White isn’t very impressed by this 

3. Subject Matter Jurisdiction of the Federal Courts – Diversity of Citizenship (What “Subjects” can the Federal court hear?)

A. Article III – created one federal ct. (supl. pg 223)

1. Judicial power shall extend to all cases affecting….(and only these things!!)

a) 9 heads of jurisdiction

(1) cases from laws under the constitution

(2) cases from laws of the US and treaties made

(3) All cases of admiralty

(4) cases affecting Ambassador/diplomatic          

(5) controversies where US is a party

(6) controversies btw states  

(7) controversies btw states and citizens of another state

(8) controversies btw citizens of different states (diversity jurisdiction)
(9) controversies btw citizens of same states involving claiming lands under grants of different states

b) Arising from cases or controversies

(1) Cases

(a) federal Question cases
(b) Ambassador/diplomatic cases

(c) Admiralty

B. Always a stat. telling you what can be heard in the lower federal cts.

1. §1332 Diversity of Citizenship; amount in controversy, costs

a) Amt in controversy must be > $75,000 and still meet the limits of Art. III

b) Smaller subsection of what constitution allows

(1) Art.III §2 Clause 2:  Congress can’t expand or contract the original jurisdiction of the SP ct. but can do what they want with the lower cts (heck, they created them anyway)

2. Personal jurisdiction is waivable, therefore must be brought up at the beginning of the case, while Subject matter jurisdiction is not waivable, therefore can be brought up at anytime (even at appellate and sp. ct level) by anyone (including court) 

C. Mas v. Perry (1974) (pg 265)

1. Reasoning

a) Domicile = residence + intent to remain (even if leave, but have an intent to return) Statute 1332a
(1) Keep your domicile till you change to another

(2) How do you show “intent to remain”?

(a) Paying taxes there

(b) Going to law school to study FL law

(c) Voter registration – doesn’t really show intent to remain

(d) Homestead exemption  

D. Hypos

1. Marcos (Philipines) v. Peter Jennings (Canada) for defamation -  no provision for foreigner v. foreigner

2. WWVW P’s were moving to Arizona so their still Domiciled in NY till change.

a) Seeway - §1332C:  look where they are incorporated or their place of Business = NY

b) WWvw = NY

c) Removed case to Federal district court (?????????)

d) Hypo:  What happens if P decided to move to OK after started lawsuit

(1) Decide jurisdiction at the time of filing so would keep diversity jurisdiction

E. Corporations (§1332C)

1. corporation is a citizen of any state in which they are incorporated and in which they have their place of business

a) 3 tests to determine Principle place of business

(1) Nerve center

(2) corporate activities

(3) Total activities             

F. Amount in Controversy  (> $75,000)

1. Presumption that the P’s claim is real.  “It must appear to a legal certainty that the claim is really for less than the jurisdictional amount to justify a dismissal”

(1) Judge has to be completely sure (i.e. statutory limitation, contract case)

2. $$$$

a) Damages = p’s losses or profits received by D’s

b) Punitive damages can be looked at for minimum amount

c) How do  you determine what Injunctive relief is worth?

(1) with reference to the impairment to be prevented by the injunction

(a) May look not only at past losses but also at potential harm

3. Aggregation

a) Each unrelated P must have the $75,001 on their own unless it is a single indivisible harm (i.e. P’s with undivided interest)

b) 1p and 1D, with multiple claims, can aggregate

c) 1P and 2 D’s – no diversity jurisdiction

G. Federal Question Jurisdiction – when can you go into federal court at the first instance (§1331) (2 part inquiry: well pleaded complaint and COA created by federal law)

1. §1331 Federal Question Jurisdiction (1875)

a) The district cts shall have original jurisdiction  of all civil actions arising under the const., laws or treatises of the US

2. To use §1331, It must be the P’s Cause of Action that makes it a federal question  - FACE OF THE WELL PLEADED COMPLAINT RULE

a) Look at the elements of the complaint that would needed to plead….stop at the point that if the D didn’t show up, the P would get a default judgment

3. The Holmes test – look at who’s law creates the COA.

a) Since this is a NY state contract claim, it is not something that arises under federal law

b) Friendly then goes on to explain that the Holmes test is not perfect and is not always followed (followed in 99.9% of the time)

4. Smith v. Kansas City Title & Trust Co. (1921) pg 286 – Shareholders derivative suit

a) Suing to enjoin the trust co from investing in certain federal bonds

(1) Suing under the Missouri law that authorizes in investment in only validly created securities

(2) P says the US bonds are unconstitutional

(3) But, the COA arises under state law

(4) Sp ct. still gave jurisdiction bcs it is the unconstitutionality of the bonds that the right of relief was based on

(a) Also, would have really messed up the bond rating on US bonds (would have a ripple affect across the country)

5. Moore v. Chesapeake & Ohio Ry. Co. (pg 287) (1934) – Intrastate RxR

a) KY statute that creates liability for an employer if he violates Fed. statutes

b) Even though an important issue was whether the terms of a federal law had been violated, federal Q jurisdiction was denied

c) This case is directly like the smith case but the only difference was that Smith was an issue that would have had a ripple effect across the country.

6. Shoshone Mining Co. v. Rutter – pg287 (1900)

a) Fed went to great lengths for miners to be able to legally settle their claims in the western mining district

b) Right to possession was to be settled by the local customs of the local mining customs

(1) therefore, fed cts don’t want anything to do with this and the state cts should have more knowledge

c) Even though the law was a federal law, the COA depended entirely on local customs

d) Therefore, sp ct excluded these cases from §1331               

7. Merrell Dow Pharmaceuticals, Inc. v. Thompson (1986) pg 291 – where there is no private COA under a federal statute, can’t use that statute to get you to fed ct even when need fed statute to make state claim

(1) 4 part test (Cort v. Ash)

(a) the P’s are not part of the class for whose special benefit the statute was passed

(b) no leg intent of a private COA

(c) fed cause of action would not further the underlying purposes of the leg. scheme

(d) The respondent’s cause of action is subject traditionally relegated to state law.

(2) No where in here do they say they are overruling Smith
8. The rule now:  (Dow overruns everything) If you have a state COA that relies on federal statutory std, that statute must a have a federal private cause of action in the statute, to get into federal ct.  Otherwise, to get into fed ct, argue:

a) Appeal to public good (Like Smith) that if it were declared unconstitutional by a state, it would be disastrous

b) Smith not still good law

c) Shoshone mining: Congress gave a private cause of action to local cts

(1) But, argue that congress gave a private cause of action so under Dow, should be able to go to Fed cts

H. Supplemental Claims and Parties

1. Definitions

a) Supplemental" jurisdiction: Suppose new parties or new claims are sought to be added to a basic controversy that by itself satisfies federal subject-matter jurisdictional requirements. Under the doctrine of "supplemental" jurisdiction, the new parties and new claims may not have to independently satisfy subject-matter jurisdiction – they can in effect be "tacked on" to the "core" controversy. See 28 U.S.C. §1367 

(1) Federal question cases: Where the original claim comes within the court’s federal question jurisdiction, §1367 basically allows the court to hear any closely related state-law claims.
(a) Additional parties to state-law claim: Section 1367 also allows additional parties to the state-law claim to be brought into the case (claim against D2 and D3 arises from the same chain of events as P’s federal claim against D1). 

(2) Diversity cases: But there are some important exclusions to the parties’ right to add additional claims and parties to a diversity claim. 

(a) Claims covered: 

(i) Rule 13(a) compulsory counterclaims. 

(ii) Rule 13(h) joinder of additional parties to compulsory counterclaims.  

(iii) Rule 13(g) cross-claims, i.e., claims by one defendant against another. 

(iv) Rule 14 impleader of third-party defendants, for claims by and against third-party plaintiffs, and claims by third-party defendants, but not claims by the original plaintiff against third-party defendants. 

(b) Claims not covered: 

(i) Claims by a plaintiff against third-party defendants : Claims made by a plaintiff against a third-party defendant, pursuant to Rule 14(a), are excluded. 

(ii) Compulsory joinder: When a person is joined under Rule 19(a) as a person to be "joined if feasible" ("compulsory joinder"), neither a claim against such a person, nor a claim by that person, comes within the supplemental jurisdiction in a diversity-only case. 

(iii) Rule 20 joinder: When a plaintiff sues multiple defendants in the same action on common law and facts (Rule 20 "permissive joinder"), supplemental jurisdiction does not apply. 

(iv) Intervention: Claims by prospective plaintiffs who try to intervene under Rule 24 do not get the benefit of supplemental jurisdiction. This is true whether the intervention is permissive or of right.  

2. United Mine Workers of America v. Gibbs (1966) (pg 298) – pendant claim jurisdiction

(1) It’s constitutional if they arrive out of a common nucleus of operative facts = CNOF 

(a) Both COA come from a court and they have a common theme

(b) What facts would you try together?

(i) Claims that had the same types of proof – doesn’t have to be the exact same facts but just really close

(2) Completely a discretional doctrine:  Even if CNOF, still has to be convenient.  If not judicially convenient, then no pendant jurisdiction

(a) If fed claim is dismissed before trial, won’t get fed jurisdiction over pendant state claim

(b) If the state claim is the major issue = state ct.

(c) Time when the issue is so tied to the fed. policy that pendant jurisdiction is favored

(d) Where the std of proof is different for the federal and state COA, the claim will probably be split under rule 42 and state claim needs to be sent back to state ct

(3) Still have fed jurisdiction even when ct dismisses fed claim

3. Aldinger v. Howard (1976) (pg 304) – Pendant Party jurisdiction

4. §1367 - Statute is designed to give jurisdiction where there isn’t already original jurisd. (if CNOF)

a) Basically, where fits Gibbs test, there is pendant party jurisdiction unless b or c applies or where expressly provided otherwise by federal statute applies. 

b) Have to look at who made the claims ??????  If it’s the P, then no supp. juris

c) May decline to exercise supplemental jurisdiction if 

(1) The claim raises a novel or complex issue of State law,

(2) If the state claim substantially predominates over the claim over which the district ct has original jurisdiction

(3) The district ct has dismissed all claims over which it has original jurisdiction

(4) In exceptional circumstances there are other compelling reasons for declining jurisdiction.

d) Statute of limitations is suspended where a case gets thrown out of federal ct so that P can refile in state ct

I. Removal (§1441) – part of Subj. Matter Jurisdiction (remove from state to fed)

1. Reason

a) To allow someone to move to a “fairer” forum (foreigners, etc)

2. Requirements (§1441 actions removable generally)

a) Must have originally been able to be  filed in federal case 

(1) Only get to move to where such action is pending (i.e. in Iowa state ct, can be removed to Iowa federal ct, but not to FL)

(2) If there are multiple D’s all have to agree to be moved to fed ct.

(3) Only the D can remove, not the P  

b) 2 parts

(1) Arising under …. (i.e. federal question statement) are removable

(2) Diversity:  for D to be able to remove, none of the D’s can be a resident of the state where the action is filed

c) Removal of multiple claims:

(1) Diversity: If the claim for which there is federal jurisdiction is a diversity claim, the presence of the second claim (for which there is no original federal jurisdiction) defeats the defendant’s right of removal entirely – the whole case must stay in state court. 

(2) Federal question case: Where the claim for which there is original federal jurisdiction is a federal question claim, and there is another, "separate and independent," claim for which there is no original federal jurisdiction, D may remove the entire case. 28 U.S.C. §1441(c)
(a) Remand: If §1441(c) applies, the federal judge must remand all matters in which state law predominates (remember, 1441 is not CNOF – it’s separated and independent
(i) what is “substantially predominates” (look at Gibbs)

(a) Will normally be where the state claim is the real body of the case  and the federal claim is only an appendage

(b) predominates in terms of:

(i) proof

(ii) remedy (just damages or desegregation?)

(iii) scope of the issue

(iv) More complex, significant?      

3. §1446 Procedure for Removal

a) D goes over to Fed ct and files a notice of removal

b) Have to do it within 30 days of getting the complaint or 30 days after an amendment that makes a federal question

(1) Generally don’t even answer until give notice

4. §1447 Procedure after removal

a) C. a motion to remand the case back to state court on the basis of any defect other than lack of subj. matter jurisdiction must be made within 30 days after the filing of the notice of removal.

J. Venue

1. Bcs jurisdiction and forum are D rights, can be waived.

a) Therefore put this clause in every K

2. Most reasons are to help the D

a) D’s place of residence

b) Where the tort happened

c) Local action – where the property is

3. §1391 Venue Generally

a) §1391a – Diversity of citizenship (must identify the section ex. §1391a2)

(1) Defines places where venue is proper    

b) §1391b – Federal Questions

c) Where there is no district in which the action may be brought (2 D’s from different places) §1391b3 and §1391a3

(1) Problem:  one jurisdiction may not have personal jurisdiction over the other D

(i) Therefore, can file the lawsuit there but have to split the case bcs must have personal jurisdiction

4. under §1391b2’s substantial part

a) When looking at 1391b2, have to tie the events into the claim and what is substantial enough.  

(1) What’s the COA?  

(2) What starts the COA? 

(3) Is this substantial enough

b) What’s substantial

(1) Here, look for the crucial event and where that event occurred

5. §1391c – venue for Suing corporations

a) Deemed to reside in any judicial jurisdiction in which it is subject to personal jurisdiction at the time the action is commenced

b) Where there is more than one district within a jurisdiction, can sue in any jurisdiction within the state within which its contacts would be sufficient to subject personal jurisdiction if that district were a separate state.

c) If none of the districts have personal jurisdiction, choose the district with the most significance

d) Hypos

(1) Suing P corporation  in California courts in LA, P has no contacts within LA but some contacts in California

(a) D asks to be removed to central district’s fed ct.

(b) D can’t then say that the case should be dismissed for lack of jurisdiction/venue problem. (Can only remove to the federal district where the original case has been brought)

(i) When D asks to be moved into a venue, it in essence is like D waiving venue objection

(c) §1446 kicks in if the state claim had been there for 30 days

(d) If D really wanted to be moved to northern district, could make §1404 motion for a change of venue bcs that would have been proper venue at the beginning of the case

K. Change of Venue §1404 

1. For convenience of parties and witnesses, in the interest of justice, may transfer to any district which the original action might have been brought 

a) If want a change of venue under §1404 (P or D can make this motion) - kind of like personal jurisdiction reasonableness argument :

(1) Witnesses are there and its hard to get them to come to the district

(2) COA was there and there is a higher state interest in this COA

(3) The Ev. is not movable

b) If want to challenge the removal, have to mandamus the judge, can’t do an appeal on this in middle of the trial

2. §1406 Cure or waiver of defects

a) Under 12b3, can make a motion to dismiss when the case was filed in the wrong district

(1) Instead of granting dismissal, ct can just transfer the case to the right venue under §1406 under the reason that it is in the interest of justice

b) P has to include this an answer to the motion to dismiss.

3. Which law applies?

a) 1404a (right ct to begin with but transfer)

(1) Federal Question – transferee ct’s law applies

(a) Therefore can sometimes benefit at law for moving

(2) Diversity – transferor ct’s law applies

b) 1406a (you were in the wrong ct to begin with) 

(1) Law of the 2nd ct applies 

(a) The first ct’s law didn’t apply in the first place

L. Forum Non Conveniens (usually international cases but not always in state cases)

1. What is it?

a) D saying yes you have jurisdiction over me but no you shouldn’t keep this case bcs it is not convenient

b) Asking to dismiss this action – fairly severe remedy you are requesting

c) In state claims with domestic P and D, there is a need for this but for federal, only with international litigant

2. Piper Aircraft Co. v. Reyno (1981) (pg 360)

(1) District ct granted the motions on the grounds of the Gilbert test:

(a) Private interest of litigant

(i) Availability of Proof – damages evidence, mechanics, witnesses

(ii) Process - W

(iii) Physical ev.

(iv) Practical Stuff

(v) D can’t implead other D’s

(vi) Could have inconsistent verdicts with Scottish case 

(vii) P’s interest is usually quite high but here we have foreign P

(a) Normally give P’s choice so much weight bcs the forum should be convenient for the P and this definitely isn’t

(i) P should then argue “that’s not true”  all of your ev. is in PA and OH

(ii) But P’s ev. is mostly documents and D can make his employees travel to Scotland

(b) Public Interest

(i) Jury Duty

(ii) choice of law argument over Scottish law or US law – Choice of Law 

(a) District ct. doesn’t care that Scottish law is less favorable

(i) Almost everywhere is less favorable than the US for personal injury bcs of private insurance  

(2) Appeals ct reversed and remanded for trial

(a) What standard of review did this ct use?

(i) Using Gilbert analysis on the basis of abuse of discretion (and not clear error)

(a) Has to be a really clear abuse (unreasonable)           

(b) Started with if there is an alternative forum (Have to start here)

(i) Have to have a ct who can hear the case

(ii) Statute of limitations

(a) Have to agree to waive these things if the D’s want out                                      

(iii) Personal jurisdiction (Hartzell probably not subject to personal Jurisd)

(a) Have to agree to waive these things if the D’s want out 

(c) Private interest of the litigants

(i) Evidence/witnesses

b) Reasoning

(1) Agrees that must always have an alternative forum

(a) As long as there is some remedy available in the other forum, then it is ok.

(i) Amenable to process

(ii) D would waive statute of limitations

(iii) D promised to be good if got any judgment against them  

(2) Did an analysis on Interests (State interest, P’s interest –ev, witnesses, D’s interest, etc.)

(a) Scotland had a much bigger interest

(b) World has interest in getting cases solved as a whole

(3) Basically comes down to significance of private and public interest            

4. Ascertaining the applicable law (only for diversity cases and suppl. jurisdiction claims)

A. `Erie Doctrine – whose law applies to the state claims in federal ct?

1. §1652 State laws as rules of decision

a) The laws of the several states, except where the const. or treaties of the US or acts of congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the cts of the US, in cases where they apply. (i.e. diversity actions)

2. Swift v. Tyson (1842) (pg 372) – what does the word “laws” mean? (Justice Story)

a) H = laws of the several states are only the statutes and not the common law

3. Erie R. Co. V. Tompkins (1938) (pg 374) – overrules Swift v. Tyson

a) The new rule:  

(1) substantive law in diversity cases, use state law (statutes, opinions).  

(2) For procedural law, use the Federal Rules of Civil Procedure

b) But, this brought on the Q on what is substantive and what’s procedural

4. Hanna v. Plumer (1965) (pg 392)

a) Reasoning

(1) Goes straight to the Rules Enabling Act (§2072)

(a) Measures §4d1 against §2072 and makes sure it’s a rule of practice and procedure and doesn’t substantially “abridge, enlarge or modify any substantive right” (i.e. is it a rule of practice and procedure?) (SUBSTANTIAL Variations)

(i) if it really regulates procedure – the judicial process for enforcing rights and duties recognized by substantive law and for justly administering remedy and redress for disregard

(ii) No matter what kind of case you are litigating, the procedures are the same. 

(b) § 1652 – Rule of Decision Act tells which rules to use 

(2) Warren says Erie was about two things
(a)  forum shopping

(b) unfairness

5. The test






a) Sufficiently Broad arguments

b) §1652

(1) Forum shopping arguments

(a) No, this rule doesn’t significantly affect big decisions for pre-trial   

(2) Inequitable Administration of laws arguments

(a) No, coming to ct to enforce an entirely different right and it’s not altering the character of that right  

(b) Undermined the ability of the AL P to affect his rights

c) §2072

(1) Rule of practice and procedure arguments

(a) Bcs it’s a cross the board application that doesn’t matter what kind of case it is and it’s an efficiency concern   

(2) Does it abridge, enlarge, or modify a substantive right Does it abridge, enlarge, or modify a substantive right arguments

(a) is incidental; how much can it be, how often can it happen               

6. Stewart Organization Inc. v. Ricoh (pg 408) (1988)

a) Federal statute (not Rule) on point: Where there is a federal procedural statute (as distinct from a Federal Rule) that is directly on point, it will control over any state law or policy, even though this may promote forum shopping. 

5. Complaint (FRCP 8a and 12b)

A. Dioguardi v. Durning (1944) (pg 515)

1. Rule 8

a) Have a short, plain statement  of the claim showing that the pleader is entitled to relief

b) Purpose of rule 8:  give D notice on why they are being sued

2. Reasoning

a) 12b6 – motion to dismiss

(1) Give the P all reasonable inferences as to what he means and find a COA if you can

(2) Take everything that the P says as true 

b) 8a – how to structure a claim for relief

(1) Just have to give sufficient notice to D for him to be able to respond to the claim

6. Pleading rules

A. Overview

1. Rule 7

a) These are the only pleadings in federal court, others are motions

(1) Complaint – Answer –     

2. Rule 8

a) 8(a) – Claims for relief = complaint, counterclaim

b) 8(b) – answer

c) 8(c) – affirmative defenses

d) 8(d) – failure to deny

3. Rule 9 – pleading special manners

a) If ever sued/suing for fraud:  have to plead it with particularity (higher level of pleading requirement)

4. Rule 11 – requires you to file motions and other papers

a) Very big sanctions

5. Rule 12

a) Defenses and objections and how to present 

6. Rule 15

a) what to do when you mess up a pleading

B. Rule 12 – defenses and objections

1. All Rule 12 claims are to be made within the answer except for 12b motions which can be made in a pre-answer motion or in the answer and 12e which is a pre answer motion

2. 12b6 –dismissal for failing to state a claim for which relief can be granted

a) What you have to plead:

(1) Have to plead something that is a legitimate cause of action at law. (not just that your neighbor plays annoying music) 

(2) 12b6 also addresses where there is a legitimate COA  but as a question of law, one of the elements of the offense is missing (ex.  causation under negligence)

b) “should not be dismissed for failure to state a claim unless it appears beyond doubt that the P can prove no set of  facts in support of his claim which would entitle him to relief.”

(1) Must look at the complaint in the light most favorably to the P (in favor of keeping the case and not throwing it out)

(a) Complaint does not have to allege any facts – just have to say what you’re suing for – just enough to give notice 

3. Dismissed “on the merits”

a) Prevents you from refilling the complaint on this transaction ever again, even if you add a new claim

b) Depends on the dismissal rules :  Rule 41b Dismissal of Actions

(1) 41b – involuntary dismissal

(a) unless the ct in its order of dismissal, specifically says in otherwise (wrong venue, etc.), the dismissal is presumed to be on the merits.  

(i) Not on the merits would be:

(a)  “not on the merits”

(b) With leave to re-file

(c) with leave to amend

4. 12(a) When presented

a) says how long you have to answer

(1) 20 days of being served the complaint or 60 days if they have waived the service of summons

5. 12(b) How presented

a) State defenses in responsive pleading (answer)

b) The following defenses can be made in pre-answer motions:

(1) Lack of Subject Matter Jurisdiction

(2) Lack of Personal Jurisdiction

(3) Improper venue

(4) Insufficiency of process

(5) insufficiency of service of process

(6) failure to state a claim upon which relief can be granted

(7) Failure to join a party under rule 19

c) No D or objection is waived by being joined with one or more other defenses

d) Time stops while the judge looks at these pre-answer motions (before an answer has to be made)

e) 3d party D’s can make these 12b motions also

f) Can raise as a motion or as in an answer.

6. 12(c) – motion for judgment on the pleadings

a) Make this motion after the pleadings are closed (i.e. after the answer)

b) Basically = post answer 12b6 motion (a claim upon which relief) 

(1) You aren’t challenging the facts (take all facts as true in the entire pleadings process) 

7. 12(d) omit

8. 12(e) – motion for a more definite statement

a) Ask for P to clarify before you answer 

9. 12(f) – motion to strike

10. 12 (g) – Consolidation of Defenses in motion:

a) Must make all motions available to the party at once – can’t make a 12b2 and then a 12b3 later in a motion

11. 12(h) – waiver or preservation

a) Can’t make motions after answer, you have waived all your 12b motions if you haven’t made in motions or answer

(1) 12h2 can continue to state a claim that there is failure to state a claim. Can bring up in any pleading or by motion for judgment on the pleadings, or at the trial on the merits.

b) 12h3 – can always make a “suggestion” for improper subject matter jurisdiction  

C. Rule 8 – General rules of pleadings

1. 8b – Defenses; form of denials

a) Go down the list from the complaint and deny, admit, or claim insufficient info to deny or admit

(1) When admit, you never hear about it again.

2. 8d – effect of failure to deny

a) If don’t deny, are assumed to be admitted

3. Zielinski v. Philidelphia Piers, Inc. (pg 561)

a) Can’t just deny a whole Paragraph, must make it specific

(1) Will be estopped from denying any of it 

(2) Must completely address and answer fully each part of a Paragraph

4. Ingraham v. US (1987) (pg 561)

(1) This should have been pointed out as an affirmative defense (8c)

(a) If you want to avoid the judgment, must put in your answer, any affirmative defense.

(i) Affirmative Defense:  Something in addition to what is on the face of the complaint (a surprise)

(2) To determine what’s an affirmative Defense, look at state law for diversity questions and Federal Statutes for Federal Question cases

(a) Anything that would take the P by surprise

(b) Test:  Is it an Avoidance?

(i) Avoidance:  The allegation or statement of new matter, in opposition to a former pleading, which, admitting the facts alleged in such former pleadings, shows cause why they should not have their ordinary legal effect (ex. statute of frauds). 

D. Rule 11 – Signing of pleadings; motions; and other papers; representations to ct; sanctions

1. Rewritten recently but still has “teeth”

2. 11a

a) Everything filed with the court must have an attorney’s signature

3. 11b

a) By signing, filing, submitting or later advocating means that the attorney certifies that it is a proper claim, etc.

4. 11c sanctions

a) must have notice and opportunity to respond and the court is not required to put sanctions on

b) 11c1a – must give 21 day safe harbor (chance to fix) 

E. Rule 15 Amended and Supplemental Pleadings

1. Sections of rule

a) Amendments – can amend once any time before a responsive pleading is served and the action hasn’t been placed on the trial calendar, can amend anytime within 20 days after it is served.

(1) Otherwise, can only amend the pleading only by leave of court or by written consent of the adverse party – leave will be freely given when justice so requires

b) Amendments to conform to the evidence

(1) Only during trial when att’s go on tangents not in the original pleadings

c) Relation Back of Amendments

(1) Amendments made after the statute of limitations has run

(a) “relation back” – act like it happened with the original pleadings that happened before the stat of limitations had run.

(2) part 1:  ok when permitted by the law of the statute of the action

(3) Part 2: 

(4) Part 3: when mess up with the party.  (Forbes Inc. or Forbes Magazine)

(a) Ok to amend to change the name of the party you are suing when:

(i) the new party has gotten notice that wouldn’t put it a disadvantage 

(ii) party knew, or should have known, that but for the mistake the action would have been brought against the party.

2. Moore v. Moore (1978) (pg 567)

a) Reasoning

(1) Under 15b:  when issues not raised by the pleadings are tried by express or implied consent of the parties they shall be treated in all respects as if they had been raised in the pleadings

(a) Requirements (otherwise would be violation of DP):

(i) Must have that there was NOTICE to the party opposing the motion

(a) Really closely related subject matter

(b) Entering Evidence by other party and you object (obviously knew if you objected) 

(ii) Opportunity to litigate

(a) If you  introduce evidence,  you are litigating

3. Beeck v. Aquaslide N’ Dive Corp.  – amendment of answer

(1) Motion to amend answer:

(a) In order to oppose motion, P should show:

(i) Bad faith – no ev of this here bcs reasonable

(ii) Prejudice – P to argue that this is the “death knell” for this litigation; and P relied on this info and didn’t do any other investigation

(iii) Undue Delay (didn’t look at here but many judges do) 

4. 15c – Relation back of amendments (fair amt of litigation – especially 15c3)

a) Worthington v. Wilson – listed complaint as unknown police officers; can you use relation back for Doe D’s?

(1) ) Review notes  -  only use 15c when the stat of lim has run, otherwise 15a:

(a) 15c1 – Diversity case where state law is kinder

(b) 15c2 Only for new claims

(c) 15c3 (federal question cases and diversity actions with nothing about it in state law) change of party only if:

(i) D had notice of suit within 120 days

(ii) and, had to know that but for the mistake, it should have been you being sued 

(d) If pre-trial, look at 15a  and ask for leave of ct

(i) D would have to make the argument that there would be undue delay, acted in bad faith, or prejudice

(e) If during trial (15b)

F. Rule 18 – Joinder of Claims and Remedies (ALWAYS ON EXAM!!!) 

1. US v. Heyward-Robinson Co. (1970) (pg 602)

a) Types of counterclaims  (the rules)

(1) Compulsory CC (13a) – must show that it arose out of the same trx or occurrence (trx and O test = CNOF)

(a) If can establish that it’s compulsory it has supplemental jurisdiction

(2) Permissive CC (13b) – federal question case with state cc

(a) Wouldn’t have basis for fed jurisd if it’s permissive bcs no independent SMJ  (not supplemental jurisdiction)

(b) Claim would have to have it’s own federal jurisdiction  

b) Definition of trx and occurrence

(1) Look for a logical relationship between the claims.  (very fact specific inquiry) = pretty much the same thing as CNOF

(a) One Insurance policy for both K’s

(b) Events affected both K’s

(c) Same evidence used for both

2. Great Lakes Rubber Corp. Herbert Cooper Co (1961) (pg 606)

a) Are these Compulsory CC’s?

(1) Logical relationship test:  CC is logically related to the opposing party’s claim where separate trials on each of the respective claims would involve a substantial duplication of effort and time by the parties and the courts.  (really fact based – have to talk about analyzing the facts on an exam)

(a) Same factual issues

(b) Same factual and legal issues

(c) offshoots of the same basic controversy

(d) To tell these ct looked at:  

(2) For our purposes, Trx and occurrence test = CNOF

3. Note, some circuits don’t agree that CNOF is the trx and occurrence test. 4 tests have been suggested:

a) T &O test = Issues of fact and law are largely the same (narrower set of T&O than CNOF)

b) Would Res judicata bar a subsequent suit on D’s claim absent the compulsory CC rule?  (this test is redundant)

c) T&O = Substantially the same ev (could argue that Stelma K isn’t same ev as Navy K)

d) Is there a logical relationship btw claim and CC

(1) If you are the P and don’t want the CC, find the test that works for you and argue them

4. Rule 13a – compulsory CC

a) Don’t have to make CC if:

(1) At the time of the action, the claim was the subj of another pending action

(2) The opposing party brought suit upon the claim by attachment or other process by which the court did not acquire jurisdiction to render a personal judgment on that claim

5. 13f – Omitted CC

a) Go to rule 15 – when justice requires, the pleader may by leave of court set up the counterclaim by amendment 
(1) What if statute of lim. ran?

6. Lasa Per L’industria … v. Alexander

a) Procedure:

Lasa   

Alexander


A.L. (3rd P D)









Marble





Southern





Insurance




City

b) Reasoning

(1) 13g – Cross Claim against a co-party arising out of the trx or Occurrence that is the subject matter either of the original action or of a cc therein or relating to any property that is the subj. matter of the original action

(a) Arising out of the trx or occurrence = logical relation

(i) Same or closely related factual and legal issues

(a) Everything here was about the marble.

(2) Original case, Southern wants to sue Alex under the federal toxic statute for the Nashville project.  Alex, says they weren’t the ones who handled the toxics and on top of that, bring in CC for breach of K for the Nashville K (breach = due to Toxins)

(a) Ok , bcs it’s a compulsory CC to the original permissive CC

(b) But, is there supplemental jurisdiction over the 2nd compulsory CC?

(i) §1367a – must have original jurisdiction over a CIVIL ACTION

(a) Depends on definition of civil action: 

(i) If civil action is only the original lawsuit, then no supplemental jurisdiction

(ii) If Civil action means the lawsuit back and forth btw so and alex, then it’s ok

(b) This is an open question, but most cts say that §1367 is only talking about the original case. 

(3) Alex CC’s LASA for $60,000 for the Nashville K for $60,000.  The original amt was $127,000.

(a) This is a 13b permissive CC and have to have independent SMJ

(i) Have to look to §1367a to see if can aggregate the claims in permissive CC’s

(a) Arguably overturns aggregation rules bcs has to come from the same case or controversy

(ii) This is true not only for CC’s but also for multi-claims – aggregation.  But,

(a) §1367a says unless specifically provided by federal statute:

(i) Interpretation of §1332 says you can aggregate 

(b) IF you aggregate 3 claims and D cc’s with a compulsory CC that no, the cat caused $1000 damages to him – ok bcs Compulsory

(b) If the permissive CC doesn’t meet the amt in controversy

(i) §1367a says no bcs Nashville doesn’t arise out of the CNOF as the Memphis claim.

(ii) Would say that your Nashville and Memphis CC are together and under §1332 aggregated with another claim that has independent jurisdiction

LASA


Alex



(4) Find the rule that gives you permission (13) and then look for power (SMJ - §1367)

G. Joinder of Parties 

1. Rules

a) Rule 20: permissive Joinder of Parties

b) Rule 19: Joinder of persons needed for adjudication (compulsory)

c) Rule 14

d) Rule 13h

e) Rule 42 – timing of joinder

2. Rule 20 permissive joinder of parties

a) May join as P’s if right to relief is:

(1)  arising out of the same trx or occurrence

(2) Same common Question of law or fact

b) May be joined as D’s if right to relief is:

(1)  arising out of the same trx or occurrence

(2) Same common Question of law or fact

3. Rule 19 Joinder of persons needed for just adjudication

a) 19a necessary– shall join if PJ and won’t destroy diversity, if

(1) Can’t have complete relief in absence of this party

(a) ex. sue insurance co. but person has $1000 deductible

(2) In person’s absence, may: (do this part before PJ and diversity)

(a) Impair or impede the person’s interest

(i) Joint tortfeasor is not a 19a party 

(b) Multiple/inconsistent verdicts

b) 19b indispensable – where joinder is not feasible:  (Dismiss or keep the case)  factors to weigh: (the different questions in 19b are weighed differently)

(1) to what extent a judgment without party will prejudice the outsider or one of the present parties

(2) Possibility of protective measures 

(3) judgment in person’s absence will be adequate (i.e. will we have other lawsuits)

(4) Will P have adequate remedy if dismissed (i.e. is there a forum)

c) Schutten v. Shell Oil Co. (1970) (pg 648) – Lear’s way to do 19b

(1) 19a

(a) Can there be complete relief without the county there? Yes

(b) Impair or impede the county’s ability to protect their interest – yes

(i) Would cloud the county’s title and remove their royalties                

(c) Multiple/inconsistent verdicts - yes

(i) Shell oil could then be sued by the county to pay them the royalties

(d) Personal jurisdiction but lose SMJ bcs no diversity

(2) 19b

(a) to what extent would be prejudicial  to county or parties

(i) Could be very significant – Shell

(b) No way to craft the case to avoid the prejudice

(c) Will there be another law suit (adequate) – yes therefore inadequate

(d) Will they have a forum – yes

(3) Therefore, must dismiss

4. Rule 14 Impleader

a) When D may bring in a 3rd party

(1) D, acting as a 3rd Party P, can issue summons and complaint to any person not a party who is or may be liable to the 3rd Party P (3PP has relationship with 3PD)

(2) 3PD shall make any rule 12 Defenses and any counterclaims and crossclaims as provided in rule 13

(a) rule 12 – no diversity etc.

(i) 12b3 defenses of venue are not allowed

(b) 3PD may issue any claim vs the P arising out of the same T&O this is the SM

(c) 3pd May assert against P any Defenses that the 3PP has against the P’s claim

(3) P may make any claims against the 3PD

b) When P may bring in a 3rd Party

(1) When D counterclaims vs the P, the P may bring in a 3PD who would be liable to P if D succeeds in counterclaim

c) Revere Copper and Brass v. Aetna (1970) (pg 653)

(1) Fuller got construction bond saying Aetna would pay for it

(2) Aetna impleads Fuller (14a) (indemnification)

(a) Fuller files a 3P claim on Revere – they hadn’t broken the K, R did and sued for $1.3

(i) 14a says this is ok, but is there Supplemental Jurisdiction (§1367)?
(a) is this the same CNOF = same T&O?  Yes (if satisfies 14a, you satisfy §1367a)

(b) §1367b – not Supp. Juris over claims made by P against parties brought in by Rule 14

(i) But here, it is the 3pd that brings the claim

(3) Hypo: if R compulsory counterclaimed vs. Fuller would there be a Supp jurisd?  No bcs §1367b

(4) Hypo, after fuller does claim vs Revere, R does CWA claim out of an old K (13b) (can only do CWA claim bcs F sues him first)

(a) Has jurisdiction under §1331 bcs fed Q

(5) Hypo: F doesn’t sue Revere, can R sue F for old CWA claim?

(a) No, rule 14 only allows P to file vs 3PD if same T&O

(6) Hypo: can R sue F for $2M for this K and another claim for old CWA

(a) Rule 18: any claim may be joined to a 3rd party claim

(b) Judge could then separate the claims under rule 42

7. Intervention Rule 24

A. Can intervene as a P or a D

1. Intervene to do something:  Answer claims, make cross claims, etc

a) P then has to amend the complaint to assert claims that the new D is going to answer

B. Rule 24 looks a lot like rule 19a but is really not identical in it’s interpretation

1. Rule 24a is broader than 19a (i.e. people who wouldn’t be joined under 19a are still permissive under 24)

2. 24a Intervention by Right - Person who claims an interests in the litigation, and the case could impair or impede your interests, and isn’t already adequately represented. 

a) district ct has discretion but generally would allow

3. 24b – Permissive intervention – where there is no interest in the litigation   (same W of law or fact)

C. §1367b problems – supplemental jurisdiction

1. Can’t intervene as a P  if would defeat diversity

2. Can’t intervene as a D to answer claims if would defeat diversity; P would have to amend complaint/claims against the new D and that would fall under §1367b

a) D could intervene to file a cross-claim only; this wouldn’t mess up diversity

8. Discovery

A. Purpose

1. Whole idea is for each side to have the right and same informations

B. How you get info 26a

1. What do you get?

a) Now, 26a:  Without waiting for request, must send name, address, all documents, data, compilations, and tangible things, computation of any damages, any insurance agreement (basically anything that the other side might want/Is relevant)

b) 26b – Discovery scope and limits

(1) can get anything that is not privileged (Attorney client and Work product (26b3)) and is relevant.

(a) Relevant is a standard of ev. and is really broad

(b) All the information that you give/receive doesn’t have to be admissible at trial (i.e. hearsay)

(c) Work product(26b3) (info prepared in anticipation of litigation)– 2 categories

(i) Lawyers mental impression – no way they can get it

(ii) Get a signed statement from a witness – you asked all the questions, you write-up, have them sign it, the witness dies = the court might give it to the other side bcs of the “undue hardship”

2. Getting Experts 26b4

a) When you interview different experts, and don’t want to use one, still retain them so the other side can’t use them or talk to them either

C. Rule 30 – depositions upon oral examination

D. Rule 33 – Interrogatories

E. Rule 34 – Documents (used to be the bear, now with rule 26 have to send anything relevant)

F. Rule 35 – physical and mental examination of persons

G. Rule 36 – request for admissions

1. Asking the other side to admit to things that before discovery were in contention and now is really clear

H. Rule 37 – Failure to make or cooperate in discover: sanctions!!!!

1. Asks that you give the other side time to comply

2. Move to make the other side comply – compelling disclosure

a) Will be in contempt of court if still don’t comply with the ct order 

9. Summary Judgment

 generally comes up after discovery

- decision that opposing party cannot prove cause of action

- nothing for the jury to decide on

- everyone agrees on actual facts but thee’s a question of the law

- wouldn’t go to trial under this scenario, nothing for the jury to trial

- can move for SJ fairly early in the proceedings; generally it takes longer

- when you move for SJ, Rule 56 requires:

-
 file a motion

- submit a brief in support

- submit affidavits, pertinent parts of interrogatories depositions - factual information in support of motion

- supporting material must be under oath

- admissible evidence, about the facts

- facts are so clear in one direction that there is no question of dispute

- show an absence of factual dispute

Rule 56(c) - no genuine issue as to any material fact
- i.e. negligence case - demonstrate there’s no breach of duty; if you can prove no breach, why go to trial

- fact must be material
Rule 56(e) - adverse party must demonstrate specific facts demonstrating genuine issue for trial

- summary judgment is used a lot in trial practice; this is important

p. 914
Lunden v. Cordner (1966)

- Joseph Cordner had insurance policy; originally the children from his first marriage were beneficiaries

- divorced and remarried

- first wife claimed proceeds of policy; second wife intervened and said that the child she had with deceased should get some of the money

- no question as to law - law was that if decedent attempted to change beneficiaries and can prove it, then deemed to have been changed

- second wife, intervener, filed for summary judgment

- attached two affidavits from HR of company he worked for

- correspondence from company to insurance company

- correspondence from insurance company

- non-moving party, once presented with this information, must respond

- here, filed counter affidavit, intending to show that decedent intended to support children

- court says counter affidavit is insufficient

- needs information from Burks, i.e. question his credibility

- further, pursuant to Rule 56(f) could have deposed him, sent interrogatories, but you didn’t - so too bad

- at trial, wouldn’t be able to bring him into court anyway

- evidence provided by intervener is very good

- from independent third party

- based on regular course of business, business records

- competent witness

- information in full accord with other testimony

- burden of proof was sustained, by preponderance of the evidence, no evidence to meet it; even if it had been presented at trial there would have been a directed verdict

- pay attention to the burden shifting issue 

A. Procedure

1. Once D receives complaint, he must respond

a) Answer:  Deny the paragraph generally and then  specifically admit the other parts as needed.

(1) Go paragraph by paragraph (Deny, admit, without knowledge or a combination of them)

2. After answer, make motions (request to the court to do something)

a) Motion to dismiss is not appropriate bcs not the there is a P-F case is stated in the complaint

(1) Would be appropriate if the complaint showed no cause of action (didn’t have all the elements of the complaint)

(a) Looks only at the legal sufficiency of the face of the complaint – doesn’t look at the veracity of the things claimed

(b) How do you know what the elements are for a COA?

(i) FL has created forms for many complaints that lays out the a COA – Florida rules of court

(a) Slip and fall negligence:

(i) Must declare a category of damages for jurisdictional purposes

b) Motion for Summary Judgment (Motion on the documents)

(1) When there is no material facts that are disputed and therefore there is nothing for a fact finder to do and the only question is one of law

(a) This does actually look at the validity of the complaint and other documents

(2) Motion for summary judgment on the grounds that there was no duty on the part of Clean Sweep

(a) Use complaint and contract btw Clean Sweep and Econo-Nite.

10. Res Judicata & Collateral Estoppel

A. Definitions

1. Res Judicata = claim preclusion

2. Collateral Estoppel = Issue Preclusion

B. General

1. These are cases that have gone to conclusions and we are looking at finality and efficiency.

C. Claim Preclusion (RJ) – want to solve the whole dispute in one lawsuit

1. Puts a “must” into rule 18

2. Requirements (3)

a) Judgment that is final, valid, and on the merits

(1) Final = gone to judgment, it’s over

(a) Allows it to be final even when it’s on appeal

(2) On the merits = not a procedural issue

(a) Ex. get dismissed on 12b6 (failure to state a claim) – this usually on the merits

(i) Rule 41 – Says dismissal, unless the ct otherwise specifies, is on the merits

(a) Exception for dismissal for lack of jurisdiction, improper venue, or failure to join a party under rule 19

(b) ex. Default judgment = final judgment on the matters and is final

b) Same parties, or those in privity with those parties, in both cases

c) Claim in 2nd in suit must involve matters that should have been  included in the first suit

(1) Talking about claims that are related

(a) Claims that arise out of the same trx or occurrence as the 1st suit

3. Notes

a) If you are the city and responding to 2nd claim

(1) in Answer as an affirmative Defense under 8c bcs res judicata

(2) Motion for summary judgment – bcs the motion is outside the pleadings bcs have to attach the first judgment to the motion.

(a) Not a motion for a judgment on the pleadings or motion to dismiss bcs you have to prove grounds for dismissal

4. Defense preclusion – state laws

a) This is like a c/l counterclaim rule

b) Even if there is not a mandatory counterclaim rule,   defense preclusion may apply per c/l

D. Issue Preclusion (Collateral Estoppel) – much more complex than RJ (claim Preclusion) – many more requirements (Narrow but lethal!!)

1. Requirements

a) Same Issue in both cases  (very narrow on what’s the same issue)

b) Issue must have been actually been litigated in 1st case

c) Issue must have actually been decided  (not default judgment, or settlement)

d) Issue must have been necessary to the judgment 

2. General

a) Not only can litigants use collateral estoppel against each other, they can use it against others (ex. Busch can’t argue now that they don’t treat distributors illegally)

b) Can’t assert collateral estoppel against someone who hasn’t had their day in court 

3. Actually Litigated

a) Cromwell v. County of SAC (1876) (pg 1244) – Actually Litigated

(1) Reasoning

(a) Says these aren’t the same bonds and therefore this issue (did you pay for these bonds) has not been litigated

(i) VERY NARROW DEFINITION OF WHAT IS LITIGATED

4. Necessarily Decided

a) Russell v. Place (1876) (pg 1250)

(1) Bcs it isn’t absolutely clear in the record if the D is guilty on both patents or only one – no preclusion

b) Rios v. Davis

(1) Bcs the 1st suit’s judgment was that popular didn’t collect.  There wasn’t a judgment on Rios.

5. Defining and Characterizing the Issue/Quality of the judgment

a) SEC v. Monarch Funding Corporation

(1) Presumption that it would be improper to use the findings of a sentencing hearing for collateral estoppel but not going to say that it could never happen

(a) the burden is on the P to prove that it is fair and efficient to use collateral estoppel 

(2) Reasoning

(a) Don’t trust the quality of the judgment bcs of the lack of procedural protection

b) Hanover Logansport, Inc. v. Robert C. Anderson, Inc. (1987) (pg 1269) – 

(1) Notes

(a) Settlement K can’t have any RJ or CE bcs nothing was ever found/no judgment

(b) Consent judgment – The judge signs it, and it is filed as a judgment  (usually given preclusive effect)

(c) This isn’t really issue preclusion, it’s RJ

(i) There was no issue preclusion bcs nothing was litigated 

c) Reasoning

(1) It’s a K, and you can reserve an issue

(a) But you must have stated the issue specifically in the original complaint

E. Affirmative use of  Collateral Estoppel

1. Blonder Tongue labs v. U of Ill (1971) (pg 1288) – defensive CE with no mutuality

a) History

(1) had only allowed CE with the same litigants (mutuality) but now will allow CE when defensively want to use it against different litigants

2. Parklane Hosiery Co. v. Shore (pg 1291) (1979)

a) Arguments for Parklane

(1) It’s completely different to argue 10B5 in front of jury than in front of judge  

b) Holding/Rule

(1) Allow offensive CE but all trial cts will have broad discretion

(a) Things for ct to look at:

(i) No CE if P could have easily joined the 1st case

(ii) Or for other reasons where it would be unfair to the D (see arguments below)   

Joinder Rule Examples

Rule 20 – Permissive Joinder of Parties: Same T&O and Common question of law or fact

Rule 13 – Counterclaim and Cross-Claim

a. Compulsory – Same T&O

b. Permissive – Different T&O (42b would split case)

g. Cross-Claim against a co-party – Same T&O of the original action or of a CC therein

Rule 18a – Joinder of Claims


Rule 14 – Joinder of Parties

a. D may bring in 3rd party – only if 3pd would be liable to 3pp (even if 3PD is non-diverse from P, he won’t mess up diversity jurisdiction for the original claim)

· if 3pd and 3pp are diverse, and the amt in controversy is met, will have separate SMJ

· If not, will probably still have supplemental jurisd. under §1367a

· 3PD can’t make motion of improper venue

11. Personal Jurisdiction Short List

A. Specific

1. LAS

a) Legislative Intent

2. PA

a) COA Arising in forum state

(1) But for the  contacts, COA wouldn’t have happened

(a) Website, P would have never known about the glue and would not have looked for in VT

b) Seek to serve

(1) Unilateral vs reached out

(2) Advertisement – unilateral or specifically designed for forum state?

(3) Distribution system controlled by D  

(4) Stream of commerce for finished good tort action – stops where consumer picks up the product

(a) 4 = must show seek to serve for component part & St-of-C doesn’t show this for component parts (4 in O’Connor Group – No PA)

(i) Need some other contact:  Marketing, control of the distribution chain, advertising, sales agent, designing the product for the forum state (came from White’s WW/VW) 

(b) 4 = St-of-c = PA for component parts  (4 in Brennan’s group – Yes on PA)

(i) Strm of commerce is an organized strm of commerce and possibility of a lawsuit can come by no surprise

3. Reasonableness – D has to present a compelling case of unreasonableness

a) Burden (weigh against all other unreasonableness things)

(1) Litigating in a foreign legal system – have to rely on lawyers you don’t know is a foreign system

(2) Language

(3) Distance - With modern conveniences, it’s not so hard

(4) Witnesses and Ev – 

b) State’s interest

(1) Protecting its consumers – SP ct says this is a K case and not safety interest

(2) Protecting children

(3) Open their courts to their residents 

c) P’s interest

(1) Doesn’t exist if  P isn’t a citizen of state

(2) P’s W&E are in State

(3) Can’t travel bcs injury 

d) Interstate Interest (why is it not better to have it somewhere else)

(1) None – foreign affairs (now every trx we have has global components) 

(2) US has an interest in hearing this case bcs this item is being sold here

(3) Tort is there

B. General Jurisdiction

1. Have to show that the contacts are continuous and systematic – have to look at each item individually and can’t add up (But is the case anything like Helicopteros?  Where is the tort?)
a) Advertising (don’t necessarily use the “reach out” language - that’s for PA)

(1) P would cite Cresswell v. Disney

(2) P would look at the Nebraska circulation of those mags

(3) D would say – that they are aimed at Country and not at Neb (look at % of circulations)

(a) And they don’t control the circulation

b) Do have item there and other products

(1) Look at the volume

(2) This is continuous and look at the length of time and the future

c) Website

(1) Where hosted 

(a) Website is an invitation

(2) Doesn’t matter how the victim found it, only generally how people would find it.

(a) Is it a pop-up that takes you there or was it 

(3) If can order stuff from site = interactive

(a) How many products have they been sending to state
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1367b disallows the 13a claim bcs it is a claim by a P vs. a 3PD  made party by Rule 14.





Cross C based on breach of K w/Southern Builders (13g – may bring) 





Comp. CC Breach w/Alex K





CC for Breach of subcontract (Compulsory CC and not Cross C bcs it is in response to Alex’s Cross Claim





K w/Alex





Compulsory CC breach of K





Tort claim – interference with K & business libel





Must bring the 13g first or couldn’t do the 13A.  Once 13g, Ellsworth could also do any 13b claims





Same test





Blake (OH)





Browning (NY)





Wordsworth (OH)





14a





13a





14a (6th sentence





$400k


13a $50K





13b $50K





13A





3 part test








14A





Robespierre (3PD)





Wellington (D & 3PP)





Any other claims (Doesn’t have to be CNOF)





Napoleon





Defensive posture required: If you look at the situations where supplemental jurisdiction is allowed in diversity-only cases, and those where it is not allowed, you will see that basically, additional claims asserted by defendants fall within the court’s supplemental jurisdiction, but additional claims (or the addition of new parties) by plaintiffs are generally not included. 





Unrelated Libel





Negligence





Assault





If fails #2





§2072 REA


Rule of Practice and Procedure – rationally capable then it’s fine (Yes)


Does it abridge, enlarge, or modify a substantive right (No)





PersonalJur





SMJ





Venue





Yes





Personal Jurisdiction Q!!!





Transfer of venue can test: personal jurisdiction and venue and the difference btw 1404a and 1406a (venue was right in 1st ct and also in 2nd ct)





No





10/16/01





§1652 RDA:  Will failure to use the state rule cause 


forum shopping


Inequitable administration of law





Does the FRCP apply to this case?  Are the FR sufficiently broad to encompass the state rule? Scope Question





Wright





3party





P





counterclaim and answer





Volt








 P	D


		rule 14


		3pD





R	Aetna








		Fuller





13g





20a





Ellsworth





11/20/01





Wright





Volt





11/29/01












54
10/6/2004

